00-6165

IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Ana ZGOMBIC,
Appellee/Petitioner,
V.

Steven FARQUHARSON, District Director,
Immigration and Naturalization Service, et al.

Appellants/Respondents.

ON APPEAL FROM THE DISTRICT OF CONNECTICUT

BRIEF OF AMICUS CURIAE
New York State Defenders Association

NEW YORK STATE DEFENDERS ASSN.
Jonathan E. Gradess
Executive Director
Manuel D. Vargas
Project Director
Criminal Defense Immigration Project
Sejal R. Zota
Law Graduate on the Brief
P.O. Box 20058
West Village Station
New York, New York 10278
(212) 367-9104



TABLE OF CONTENTS

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . i
PRELI M NARY STATEMENT .
| DENTI TY AND | NTEREST OF AM CUS CURI AE .

| SSUE ADDRESSED

STATUTORY AND CASE LAW BACKGROUND .
SUMVARY OF ARGUMENT

ARGUMENT .

THE GOVERNMENT' S APPLI CATI ON OF THE 1996 | MM GRATI ON LAW
AVENDMENTS BARRI NG ELIG BI LI TY FOR 212(C) RELI EF FROM
REMOVAL TO ANY | NDI VI DUAL WHOSE REMOVABLE CONDUCT PRECEDED
ENACTMENT OF THE AMENDMENTS | S | MPERM SSI BLY RETROACTI VE

A. This court has correctly found that the government’s
application of the anendnents barring relief from
renoval to a pre-anmendnent guilty plea is
i nperm ssibly retroactive as it changes the | egal
effect of prior conduct — the guilty plea

B. This court should also find inpermnissibly
retroactive the governnent’s application of the
anendnents barring relief in any case based on
pre-anmendnment crimnal conduct even where a guilty
pl ea was not entered before enactnent

1. Supreme Court decisions analyzing the
retroactivity of new civil statutes establish
that a showing of reliance on prior lawis only
one way to denonstrate that a new statute has
i mperm ssibly changed the | egal effect of prior
conduct . . . . . . . . . . . Coe
10

2. The Suprenme Court’s decisions rely in part on the
Court’s ex post facto decisions in crimnal cases
whi ch al so make clear that reliance on prior |aw
need not be shown in order for a new statute to
have i nperm ssible retroactive effect
16

3. The Suprene Court’s and this Court’s ex post
facto decisions establish that the date of the
underlying conduct is the appropriate measuring
date for analyzing the permssible
retroactivity of laws inposing new penalties

for crimnal conduct 18

[E

o ~ b~ W



4. The date of conduct neasuring marker for
retroactivity anal ysis devel oped in the
Suprene Court’s ex post facto cases provides a
clear test and avoids the need for the Court
to devel op a case-by-case reliance standard . . . 24

CONCLUSION . . . . . . . o o o o e e 2



TABLE OF AUTHORI Tl ES

Cases
Carnell v. Texas, 120 S. Ct. 1620 (2000) . . . . . . . . . . 17,18
Collins v. Youngblood, 497 U.S. 37 (1990) . . . . . . . . . . 19
Dobbert v. Florida, 432 U.S. 282 (1977) . . . . . . . . . . . 19
?Lsmbar V. INS, 64 F.Supp.2d 47 (D.Conn. 1999)
Francis v. INS, 532 F.2d 268 (2d Gr. 1976) . . . . . . . . . . 4
CGoncal ves v. Reno, 144 F.3d 110 (1° Cir. 1998),

cert. denied, 119 S.C. 1140 (1999 . . . . . . . . . . . 15
Henderson v. INS, 157 F.3d 106 (2d Cr. 1998),

cert.denied, 119 SSC. 1140 (1999 . . . . . . . . . . . . b5
Hughes Aircraft Conpany v. United States ex rel. Schuner,

520 U.S. 939 (1997) . . . . . . . . . . . . . . . 12,13,14,16
Johnson v. United States, 120 S. . 1759 (2000) . . . . . . . 22

Landgraf v. USI Fil m Products,
511 U.S. 244 (19%94) . . . . . . . . . . . . . 10,11,12,14,16

Lindsay v. Wshington, 301 U S 397 (1937)
17, 19, 20

Lynce v. Matthis, 519 U S. 433 (1991)

16, 17, 18

Maria v. MElroy, 68 F.Supp.2d 206 (E.D.N.Y. 1999)

15

Martin v. Hadix, 119 S. Ct. 1998 (1999)

10
Matter of Silva, 16 I1&N Dec. 26 (BIA 1976) . . . . . . . . . . 4
MIller v. Florida, 482 US. 423 (1987) . . . . . . . . . . . . 19

Mbjica v. Reno, 970 F. Supp. 130 (E.D.NY. 1997)
15

Patterson v. MlLean Credit Union, 491 U S. 164 (1989) . . . . 13




Pena- Rosari o v.

15, 28

Potti nger v. Reno,

Reno, 83 F. Supp.2d 349 (E D NY.)

51 F.Supp.2d 349 (E.D.N.Y. 1998)

Rivers v. Roadway Exp. Inc., 114 S.Ct. 1510 (1994)

Sant os- Gonzal ez v.

Reno, 93 F. Supp.2d 286 (E.D.N.Y. 2000)

St. Cyr v. INS, No. 99-2614, 2000 W. 1234850 (2d Cr.).

State v. Lindsay,

United States v.

61 P.2d 293 (\ash. 1936)

Labeille-Soto, 163 F.3d 93 (2d Gir.

Uni ted States

V.

Meeks, 25 F.3d 1117 (2d Gr.

Uni ted States

V.

Pat asni k, 89 F.3d 63 (2d Cir.

United States

V.

Ri vers, 50 F.3d 1126 (2d Cir.

United States

V.

Zagari, 111 F.3d 307 (2d Cr.

Warden, Lewi sburg Penitentiary v. Marrero,

417 U.S. 653 (1974)

Weaver v. Graham 450 U. S. 24 (1981)

Yesil v. Reno,
25

St at ut es
AEDPA 440(d)

I 1 RIRA 304(b)

I'NA 212(a) (2) (A (i),(9,(D & (F),
1182(a)(2) (A (1), (O, (D & (F)

8 U S C

INA 212(c), 8 U.S.C. 1182(c) (1994)

1994)

1998)
1995)
1997)

958 F. Supp. 828 (S.D.N.Y. 1997)

15
12,13
15

passi m
20

20

18, 21, 22

20
21
21

17
19

passi m

passi m

23

passi m



PRELI M NARY STATEMENT

This Court is confronted in this case with determning
whether it is permssible for the governnent to apply new
statutes to conduct that occurred many years earlier. The
Constitution’s Ex Post Facto Clause clearly prohibits retroactive
application of crimnal statutes to past conduct. Were the
statute at issue is civil, however, the Suprene Court has
generally held that the prohibition of the Ex Post Facto C ause
does not apply. Neverthel ess, when |l egislative intent regarding
application of a newcivil statute to past conduct is unclear,
the Court applies a presunption agai nst retroactive application.
And, regardl ess of whether the statute at issue is crimnal or
civil, the Court applies the sane analysis to answer the
prelimnary question of whether the statute has a “retroactive
effect.”

In this case, the new statutes at issue -- 1996 inmgration
| aw anmendnents barring relief fromrenoval for certain crinmnal
of fenses -- are deenmed civil. Thus the prohibition of the Ex
Post Facto Cl ause has been found not applicable. However, as
this Court has already found, Congressional intent regarding
retroactive application of these new statutes is unclear. Thus,
this Court nust determine if application of these statutes in a
renoval case based on prior conduct has retroactive effect in
conflict with the traditional presunption against retroactive
application of a newcivil statute. Gven that the sane
“retroactive effect” analysis applies regardl ess of whether a new
statute is crimnal or civil, this Court should | ook to the

anal ysis of criminal ex post facto as well as civil retroactivity



cases on this question. This is especially so since the past
conduct in question here is crimnal.
The New York State Defenders Association — a crimna

justice organi zation — therefore offers this am cus curiae brief

to present this Court with |Iaw devel oped by the Suprenme Court in
crimnal as well as civil cases on the question of whether a new
statute has inperm ssible retroactive effect when applied in a
case based on past crimnal conduct. Quite sinply, the Suprene
Court precedents establish that there is retroactive effect
whenever application of a new statute to past crimnnal conduct
results in changing the |legal effect of the conduct, regardl ess
of whether the affected individual acted in reliance on prior
law. The Supreme Court’'s precedents thus support the district
court’s finding belowthat it is inpermssibly retroactive for
the government to apply the inmmgration | aw anendnents at issue
here — which change the legal effect of certain crimnal offenses
by mandating deportation -- to an individual whose crim nal
conduct preceded these anendnents.

This amicus curiae brief is filed pursuant to Rule 29 of the

Federal Rul es of Appellate Procedure.

| DENTI TY AND | NTEREST OF AM CUS CURI AE

The New York State Defenders Association (NYSDA) is a not-
for-profit menbership association of nore than 1,300 public
defenders, |legal aid attorneys, assigned counsel, and other
persons throughout the State of New York. |Its objectives are to
i mprove the quality of public defense services in the state,

establ i sh standards for practice in the representation of poor



peopl e, and engage in a statew de program of comunity | egal
education. Anong other initiatives, NYSDA operates the Crinina
Def ense I mm gration Project, which provides public defender,
| egal aid society, and assigned counsel program|awers with
| egal research and consultation, publications, and training on
i ssues involving the interplay between crimnal and inmgration
| aw.

In seeking to inprove the quality of justice for
i ndi vidual s accused of crinmes in New York State, NYSDA has an
interest in the fair and just adnministration of the nation's
imrgration laws relating to individuals who have been convi cted
of crimes. It thus seeks to assist the Court in correctly
deci ding whether it is inpermssibly retroactive for the
governnment to apply newinmmgration laws elininating relief from
renoval agai nst persons whose crimnal conduct preceded enact nent
of the new laws. NYSDA believes that its insights, borne from
its expertise in both crimnal and immgration | aw and practice
will assist the Court in reaching a fair and just resolution of

this issue.



| SSUE ADDRESSED

The brief addresses whether the district court correctly
concl uded that application of the 1996 imm gration | aw anmendnents
barring relief fromrenoval is inpernmssibly retroactive in a
case of an individual whose crimnal conduct underlying the
renoval charge preceded enactnent of the anendnents.

STATUTORY AND CASE LAW BACKGROUND

For decades prior to the immgration | aw amendnents of 1996,
| awf ul pernanent resident inmigrants charged with comrtting a
crinme had a statutory right to seek a waiver of any resulting
charge of excludability or deportability under Section 212(c) of
the Inmigration and Nationality Act (INA), provided the inmm grant
had been lawfully domiciled in the United States for seven years.
See former INA 212(c), 8 U S.C. 1182(c) (1994), as added by

Imm gration and Nationality Act of 1952; see also Francis v. INS

532 F.2d 268 (2d Cir. 1976) (holding that 212(c) relief is

avail able in deportation as well as exclusion proceedings);

Matter of Silva, 16 I &N Dec. 26 (Bl A 1976) (adopting and applying
Franci s hol ding nationwi de). The 212(c) waiver was unavail abl e
only for so-called “aggravated felonies” for which the individua
had served five or nore years in prison. See former |INA 212(c),
8 U S.C. 1182(c) (1994).

In 1996, Congress anmended the Inmigration and Nationality Law
twice. First, in section 440(d) of the Antiterrorism and
Effective Death Penalty Act (AEDPA), Congress barred 212(c)
wai vers for several categories of crimnal offenses. Pub. L. No.
104-132, 110 Stat. 1214 (1996). Subsequently, in section 304(b)

of the Illegal Immgration Reformand Immgrant Responsibility Act



(I RIRA), Congress repeal ed section 212(c) and replaced it with a
formof relief called cancellation of renoval that is barred for

i ndi vidual s convicted of any aggravated felony, regardl ess of time
served. Pub.L. 104-208, 110 Stat. 3009.

In this and other cases, the governnment seeks to apply AEDPA
section 440(d) and |1 R RA section 304(b) to deny the statutory
right to seek 212(c) relief even to | awful permanent residents
charged with having committed of fenses prior to the effective
dates of these |aws. However, AEDPA and || Rl RA contained no
| anguage making either of these bars to relief applicable to pre-
Act convictions or conduct.

In 1998, this Court held that Congress did not intend for
AEDPA section 440(d) to be applied in deportation cases that were

pendi ng when AEDPA was enacted. Henderson v. INS 157 F. 3d 106

(2d Gr. 1998), cert. denied sub nom Navas v. Reno, 119 S.Ct. 1141

(1999). Then, in Septenber of this year, after finding
Congressional intent unclear with respect to the application of
AEDPA section 440(d) and |1 RIRA section 304(b) to pre-enactnent
convictions in deportation cases not yet pending on the effective
dates of these laws, this Court applied the traditiona

presunption agai nst retroactive application of a new civil statute
and held that the AEDPA and | I R RA bars on applying for 212(c)
relief do not extend to a | awful pernanent resident who pled
guilty or nolo contendere to an otherw se qualifying crine prior

to the enactnent dates of these laws. St. Cyr v. INS, No. 99-

2614, 2000 W. 1234850, *15. The Court’s St. Cyr decision included

a brief discussion, not necessary to the hol ding of that case,



suggesting that the AEDPA and |1 RI RA bars nay ot herwi se
perm ssibly be applied to pre-Act conduct. 1d., at *12.
SUMVARY OF ARGUVENT

This Court has correctly found that the government’s
application of inmgration | aw amendnments barring eligibility for
relief fromrenoval to an individual who pled guilty to the
conduct underlying the renoval charge prior to enactnent of the
anendnents is inpermssibly retroactive. St. Cyr, No. 99-2614,
2000 W 1234850. However, while entry of a guilty plea in
reliance on the availability of relief fromdeportation
graphically illustrates the unfairness of retroactive application
of the amendnents barring relief to past conduct, Suprene Court
precedents establish that actual reliance need not be shown for a
new statute to have inpernissible retroactive effect. Wat
matters is sinply whether the new provisions attach new | egal
consequences to prior conduct, regardl ess of whether actual
reliance may be shown. The Suprene Court’s retroactivity
analysis in crimnal ex post facto cases — which the Suprene
Court has applied to determ ning whether civil statutes have
i nperm ssible retroactive effect — establishes that the date of
the alleged crimnal conduct is the appropriate nmeasuring date
for analyzing the permssible retroactivity of |aws inposing new
penalties for crimnal conduct. Mreover, the date-of-conduct is
an appropriate yardstick because it provides a clear test and
elimnates the need for this Court to devel op a case-by-case
reliance standard. Thus, this Court should affirmthe hol ding of
the district court belowthat it is inperm ssibly retroactive for

the government to apply the inmmgration | aw anendnents at issue



here to an individual whose underlying conduct pre-dated
enact nent of the anmendnents.
ARGUMENT
THE GOVERNVENT' S APPLI CATI ON OF THE 1996 | MM GRATI ON LAW
AVENDMENTS BARRI NG ELIG BILITY FOR 212(C) RELI EF FROM REMOVAL TO
ANY | NDI VI DUAL WHOSE REMOVABLE CONDUCT PRECEDED ENACTMENT OF THE
AVENDMENTS | S | MPERM SSI BLY RETROACTI VE
A. This Court has correctly found that the governnent’s
application of the anendnents barring relief fromrenoval to a
pre-anmendnment guilty plea is inpernmissibly retroactive as it
changes the | egal effect of prior conduct — the guilty plea
This Court has previously addressed whet her the i mrgration
| aw anmendnents at issue here — AEDPA section 440(d) and || RIRA
304(b) — have inperm ssible retroactive effect when applied to a
| awf ul pernanent resident inmigrant who conmitted his crinina
conduct and pled guilty to the conduct prior to these amendnents.

See St. Cyr, No. 99-2614, 2000 W. 1234850.

In St. Cyr, the Court started with the “principle that the
| egal effect of conduct should ordinarily be assessed under the
| aw t hat exi sted when the conduct took place.” 1d. at *6(citing

Landgraf v. USI FilmProd., 521 U S. 244, 265 (1994) quoting

Scalia concurrence in Kaiser Alum num & Chem Corp. v. Bonjorno,

494 U.S. 827, 855 (1990)). After finding Congressional intent
unclear with respect to the application of AEDPA section 440(d)
and Il RIRA section 304(b) in a case in which the individual pled
guilty prior to enactnment of these provisions, the Court then
turned to the question of whether such application would have
“retroactive effect.” The Court properly explained: “If
application of the statute to the conduct at issue would have
retroactive effect, ‘then, in keeping with our ‘traditional

presunption’ against retroactivity, we presune that the statute



does not apply to that conduct.’” Id. at *6 (citing Martin v.

Hadi x, 527 U.S. 343, 352 (1999) quoting Landgraf, 521 U S. at

280) .

The Court correctly found that applying AEDPA section 440(d)
and Il RIRA 304(b) in a case where the | awful pernanent resident
immgrant pled guilty before the effective dates of AEDPA and
Il RIRA has retroactive effect because it “woul d upset settled
expectations and change the |l egal effect of prior conduct.” 1d.
at *12.

B. This Court should also find inperm ssibly retroactive the
government’s application of the anmendnents barring relief in
any case based on pre-anmendnent crim nal conduct even where a
guilty plea was not entered before enactnent

In reaching its holding in St. Cyr that AEDPA section 440(d)
and Il RIRA 304(b) may not be applied to pre-anmendnment guilty
pl eas, this Court cited the reasonable reliance of |awfu
per manent residents on general and specific know edge about the
availability of relief fromdeportati on when they pled guilty in
crimnal proceedings. No. 99-2614, 2000 W. 1234850, *12-14. In
di cta, however, the Court suggested that there could never be
such reasonable reliance -- or the presence of any other factor

denmonstrating inperm ssible retroactive effect of the new |l aw --

at the time of conm ssion of the crine.’

' The Court’s terse statenent was: “[I]t is difficult to argue

that barring eligibility for discretionary relief on the basis of
pre-enactnent crimnal conduct — as opposed to a plea going to
the guilt of a deportable crime [-] constitutes an inperm ssible
retroactive application of a statute.” St. Cyr, No. 99-2614, 2000
WL 1234850, *12. In support of this dicta statenment, the Court
cited and quoted the | anguage used by other circuits to reject
the St. Cyr Court’s finding that there is retroactive effect when
a newinmmgration | aw bars relief based on a pre-enactnent
conviction (including a guilty plea): “It would border on the
absurd to argue that these aliens mght have decided not to



This dicta is incorrect. Reliance need not be shown. In
fact, as discussed below, the Suprene Court’s retroactivity
decisions, in both civil and crimnal contexts, have established
that reliance on prior lawis only one way of guiding the
determ nati on of whether a new | aw has retroactive effect.
Moreover, the Suprene Court’s retroactivity jurisprudence nmakes
it clear that the date of conduct is the appropriate nmeasuring
date for assessing whether application of a newlaw results in a
change in the | egal consequences of prior conduct and therefore
has inperm ssible retroactive effect.

1. Supreme Court decisions analyzing the retroactivity of new
civil statutes establish that a showi ng of reliance on
prior lawis only one way to denpbnstrate that a new
statute has inperm ssibly changed the | egal effect of
prior conduct.

Suprene Court case law is clear that persons need not show

i ndi vidual reliance before they can avoid the adverse consequences
of a retroactive application of a new | aw where Congress did not
expressly provide for such retroactive application. Wat nmatters
is sinply “whether the new provision attaches new | ega
consequences to events conpl eted before its enactnment.” Martin v.
Hadi x, 527 U.S. 343, 357-358 (1999)(quoting Landgraf, 511 U. S. at
269-270). Thus, in Landgraf and ot her cases where the Suprene
Court has anal yzed whether a new civil statute has inperm ssible
retroactive effect, the essential question is not whether the

person expressly relied on a given understanding of the |aw, but

whet her applying the new |l aw to past events changes the

commt drug crimes, or mght have resisted conviction nore

vi gorously, had they known that if they were not only inprisoned
but al so, when their prison termended, ordered deported, they
could not ask for a discretionary wai ver of deportation.” 1d.



consequences of the relevant conduct. Landgraf v. USI Film Prod.,

521 U. S. 244 (1994).
In Landgraf, the question was whether new civil rights
renmedi es coul d be inposed based on past illegal sexua

harassnent. Landgraf, 521 U S. 244. The Court ruled that, even

t hough t he sexual harassnent was illegal at the time it occurred,
a change in the | egal consequences attaching to it -- in the form
of a new type of damage remedy -- should not be applied to

conduct pre-dating the enactnent of the new danmage remedy. "[T]he
extent of a party's liability, in the civil context as well as
the crimnal,” the Court explained, "is an inportant |egal
consequence that cannot be ignored.” 1d. at 283-284. (enphasis
inoriginal). Anong many other tests, the Court stated that

“fam |iar considerations of fair notice, reasonable reliance, and

settl ed expectations of fer sound gui dance,” when determ ning
retroactivity. Id. at 270. This is the sane test enphasized and
applied by this Court in St. Cyr when, in dicta, it indicated
that the right to apply for 8212(c) should be limted to

i mmgrants who pled guilty prior to IlRIRA"s enactnent date. St.
Cyr, No. 99-2614, 2000 W. 1234850, at *15. However, such reliance
concerns were not determnative in Landgraf, as the Court

acknow edged that “concerns of unfair surprise and upsetting
expectations are attenuated in the case of intentional enploynent
di scrimnati on, which has been unlawful for nore than a
generation.” Despite the lack of reliance interests, the Court
stated that “fairness concerns would not be entirely absent if

t he damages provisions of 8§ 102 were to apply to events preceding

its enactnment. Even when the conduct in question is norally

10



reprehensible or illegal, a degree of unfairness is inherent
whenever the | aw i nposes additional burdens based on conduct that
occurred in the past.” 1d. at 283, n.35. Thus, the Landgr af
court made clear that reliance is not the only factor in
determ ni ng whether a statute has a retroactive effect.
Furthernmore, the Court indicated that there are many ways a
new statute could be found to have a retroactive effect invoking

the presunption against retroactivity. Hughes Aircraft Co. v.

U.S. ex rel. Schuner, 520 U S. 939, 947 (1997). Anong the wide

range of statutory provisions specified by Landgraf as ones where
"a new | egal consequence" may be found, are those that: (1)

"affect[] substantive rights," Landgraf, 511 U S. at 278, or (2)
"inmpair rights a party possessed when he acted, increase a
party's liability for past conduct, or inpose new duties with
respect to transactions already conpleted,” id. at 280, or (3)
"sweep away settled expectations suddenly and wi t hout

i ndi vidualized consideration,” id. at 266, or (4) change[] the

| egal consequences of acts conpleted before [the new | aw s]
effective date,'" id. at 269 n.23, or (5) "give[] '"a quality or
effect to acts or conduct which they did not have or did not
contenpl ate when they were perforned,'" id., or (6) "inpos[e] new
burdens on persons after the fact," id. at 270, or (7) nay be

"retributive," id. at 282.

In Rvers v. Roadway Exp. Inc., 114 S. . 1510 (1994), a

case deci ded the sanme day as Landgraf, the Suprene Court al so
made clear that reliance interests are not a determ native
factor. |Instead, the retroactivity determ nati on hinges on

whet her the new statute creates substantive liabilities for

11



preenactnent conduct. In this case, the issue was whether 8101
of the Gvil Rights Act of 1991, which provided an action for
discrimnatory contract term nations, could apply to a case that
was pending prior to the passage of the newlaw See id. At the
time the allegedly discrimnatory charge occurred, Sixth Grcuit
precedent held that 81981 coul d support a claimfor
discrimnatory contract term nation, but before the case reached

trial, the Suprenme Court held, in Patterson v. Mlean Credit

Union, 491 U S. 164 (1989), that 81981 does not apply to
discrimnatory contract termnations. Wile the petitioner’s
appeal was pending, 8101 becanme |aw, effectively overruling the
Suprenme Court’s decision in Patterson. The statute in this case
did not inplicate reliance concerns relating to retroactivity
because the new statute sinply enacted a rule that the parties
believed to be the I aw when they acted — that it was illegal to
ternminate a contract based on grounds of racial discrinination
However, despite no claimof unfair surprise, the Court found the
statute to be retroactive because it created new liabilities.
Id. at 1519-1520.

The Suprene Court has al so determ ned that a new | aw can
have a genuinely retroactive effect w thout changing the

theoretical extent of a party's liability. |In Hughes Aircraft,

the Court found retroactive effect when a 1986 anendnent was
applied to a case submtted prior to the amendnent’s adoption
causing a private party to | ose a defense against private suits
for subnmitting a false claimto the government. 520 U. S. 939.
Eli mnation of the defense in question technically did not

increase the defendant's liability exposure because it had never

12



been available in suits brought by governnment litigators. The
Court stated: "while we acknow edge that the nonetary liability
faced by [this] defendant is the same whether the action is
brought by the Government or a qui tamrelator, the 1986
anendnent elimnates a defense to a qui tam suit--prior

di scl osure to the Governnent--and therefore changes the substance
of the existing cause of action ... by '"attaching a new
disability, in respect to transactions or considerations already

past.' " 1d. at 948(quoting Landgraf).

The Court enphasizes that the | egal effect of the 1986
anmendnent woul d be to deprive Hughes of that defense. However,
nowhere is there a showing that the party relied on the
government failing to pursue a suit, the only instance in which
the defense would be beneficial. Apparently, the court did not
regard such a showi ng of “reasonable reliance, and settled
expectations” necessary or even significant to its determ nation
Under this standard, the application of AEDPA 8§ 440(d) or IIRIRA
§ 304(b) to a noncitizen who commtted a prior crimnal offense
woul d have a retroactive effect simlar to that in Hughes
Aircraft. The elimnation of the right to apply for section
212(c) relief, like the elimnation of the prior governnent

di scl osure defense in Hughes Aircraft, does not change the

magni tude of the petitioner's potential liability. It does,
however, increase the likelihood that this liability, i.e.
deportation, will be inposed. In light of the fact that relief
was previously granted in over fifty percent of all Section

212(c) applications, see Goncalves v. Reno, 144 F.3d 110, 128 (1°

13



Cr. 1998) (citing Myjica v. Reno, 970 F. Supp. 130, 178 (E.D.N. Y.

1997)), cert. denied, 119 S.Ct. 1140 (1999), retroactive

application of section 440(d) would effect a major change in the

consequences of past conduct.

Under these Suprene Court precedents, the degree to which an
i ndi vi dual m ght have considered the inmgrati on consequences of
acrine at the time he or she commtted it is not decisive. Wat
is relevant is the inmposition of a new burden or liability on a
past act. Because both AEDPA § 440(d) and Il RIRA 8 304(b) attach
“new | egal consequences” — increase the |ikelihood that
deportation will be inposed- “to events conpleted before their

enactment,” the laws nmust be found inpermissibly retroactive with
respect to noncitizens who commtted prior crimnal offenses. See

Sant 0s- Gonzal ez v. Reno, 93 F. Supp.2d 286 (E.D.N. Y. 2000); Pena-

Rosario v. Reno, 83 F. Supp.2d 349, notion for reconsideration

deni ed, 2000 W. 620207 (E.D.N.Y. 2000); Maria v. MElroy, 68

F. Supp. 2d 206 (E.D.N.Y. 1999); Dunbar v. INS, 64 F.Supp.2d 47

(D. Conn. 1999); Pottinger v. Reno, 51 F.Supp.2d 349 (ED.NY

1999) .

2. The Suprenme Court’s decisions in civil retroactivity cases
rely in part on the Court’s ex post facto decisions in
crimnal cases which al so nake clear that reliance on
prior | aw need not be shown in order for a new statute to
have i nperm ssible retroactive effect.

I n Landgraf and Hughes Aircraft — cases addressing the

retroactivity of civil statutes -- the Suprene Court turned to ex
post facto jurisprudence to help it deci de what consequences are

genui nely retroactive and thus subject to Landgraf's clear

14


http://web2.westlaw.com/Find/Default.wl?SerialNum=1994092115&FindType=Y&RS=WLW2%2E50&VR=2%2E0
http://web2.westlaw.com/Find/Default.wl?SerialNum=1994092115&FindType=Y&RS=WLW2%2E50&VR=2%2E0

statenent rule. Although the Court noted that the Ex Post Facto
Cl ause prohibition itself is linted to punitive legislation, it
nonet hel ess relied on this case law to answer the independent
question of what it neans for a |law — whether civil or crimnal -

- to be retroactive. See, e.g., Hughes Aircraft, 520 U. S. at 948

(citing Collins v. Youngblood, 497 U S. 37 (1990) and Beazell v.

Ghio, 269 U.S. 167, 169-70 (1925)); Landgraf, 511 U. S. at 269 n.
23 (citing Mller v. Florida, 482 U S. 423 (1987)).

Suprene Court decisions applying the Ex Post Facto O ause
recogni ze that new | aws have inperm ssible retroactive effect when
t hey change the | egal consequences of past conduct, regardl ess of
whet her actual reliance on prior |aw can be denonstrated. For

exanple, in Lynce v. Matthis, 519 U S 433 (1991), the Suprene

Court found that a statute which cancell ed defendant’s provisiona
early release credits that were awarded to alleviate prison
overcrowdi ng had inperm ssible retroactive effect, where his
of fense was conmtted prior to the enactnent of the new statute.
The Court did so despite the governnent’s argunent that the
def endant “coul d not reasonably have expected to receive any
overcrowdi ng credits” when he entered his plea of nolo contendere.
Id. at 446. Even though “the State, after all, could have
al | eviated the overcrowdi ng problemin various ways..,” the Court
found this argunment unpersuasive. 1d.

Indeed, in the Supreme Court’s decision this year in Carnel
v. Texas, 120 S.Ct. 1620 (2000), the Court explained that “the
absence of a reliance interest is not an argunent” for failing to
recogni ze ex post facto increases in punishnment, “as there are

few, if any reliance interests in planning future crimnal
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activities based on the expectation of |ess severe
repercussions.” 1d., at 1632. “There is plainly a fundanental
fairness interest, even apart fromany claimof reliance or
notice, in having the government abide by the rules of lawit
establi shes to govern the circunstances under which it can
deprive a person of his or her liberty or life.” |[d., at 1633.
Moreover, the retroactivity analysis of the Suprene Court’s
ex post facto case |law specifically recognizes the retroactive
effect of a change froma discretionary penalty systemto a

system of mandatory penalties. See, e.qg., Lindsay v. WAshi ngton,

301 U. S 397 (1937) (Court held that a statute changi ng a maxi num
sentence to a nandatory sentence for offense comitted prior to
the statute's enactnent is an inperm ssible ex post facto | aw);

VWarden, Lewi sburg Penitentiary v. Marrero, 417 U. S. 653, 663

(1974) (Court indicated that a statute taking away parole
eligibility for offenses subject to parole according to the | aw
at the tinme they were conmtted was inpermssible as an ex post

facto law); see also United States v. Meeks, 25 F. 3d 1117 (2d

Cir. 1994)(Court held that statute requiring rmandatory m ni num
sentenci ng of defendant found in possession of controlled
substance during supervised rel ease inperm ssibly violates ex
post facto | aw, where the comm ssion of the original offense
predated the mandatory nininumstatute). These decisions do not
require a showing of reliance on prior law fromthe individua
seeking to denonstrate the retroactive effect of a new | aw
3. The Suprenme Court’s and this Court’s ex post facto
deci sions establish that the date of the underlying
conduct is the appropriate neasuring date for anal yzi ng

the permissible retroactivity of |aws inposing new
penalties for crimnal conduct.
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Wil e the Ex Post Facto O ause prohibition does not apply
here, the relevant and applicable retroactivity analysis of the
Suprene Court’s ex post facto decisions nmakes abundantly cl ear
that the crucial date for determ ning retroactive effect of |aws
i nposi ng new penalties for crimnal conduct is the date of that

conduct. See Carnell v. Texas, 120 S.Ct. 1620 (May 2000)

(holding that a new law that alters the |egal rules of evidence,
and receives less testinmony in order to convict the offender may
not be applied in a trial for offenses cormitted before the
anendnent’ s effective date without violating ex post facto

clause); Lynce v. Mathis, 519 U S. 433 (1999) (holding that

retroactive cancellation of provisional early release credits
awarded to alleviate prison overcrowding violated the ex post
facto cl ause because the | aw was applied to events occurring

before its enactnent); Collins v. Youngbl ood, 497 U S. 37, 42

(1990) (law violates ex post facto clause if it “nmkes nore
bur densone the puni shnent for a crine after its conmi ssion.”);

Mller v. Florida, 482 U S. 423 (1987) (holding that application

of revised sentencing guidelines that went into effect between
the date of the petitioner’s offense and the date of his

conviction violated ex post facto clause); Waver v. G aham 450

U S 24 (1981) (holding that a Florida statute repealing an
earlier statute and reduci ng anount of “gain time” for good
conduct and obedi ence to prison rules deducted froma convicted
prisoner’s sentence cannot apply to prisoners convicted for acts
commtted before the provision's effective date); Dobbert v.

Florida, 432 U S. 282, 292 (1977) (law violates Ex Post Facto
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Clause if it “...nakes nore burdensone the punishnent for a crine

after its conmission.”); Lindsey v. Washington, 301 U S. 397,

401 (1937)(holding that the “constitution forbids application of
any new punitive nmeasure to crine already consummated to

detrinment or material disadvantage of wongdoer,” and hence “[an]
increase in possible penalty is ex post facto, regardl ess of
| ength of sentence actually inposed..”).

For the purposes of retroactivity analysis, these ex post
facto cases always look to the date of the offense as the

measuring marker, even when the new statute nakes reference to

the date of conviction. For exanple, in Lindsey v. Washi ngton,

an individual was affected by a new sentencing statute enacted on
June 12, 1935, after he conmtted the offense on April 15, 1935,
but before crim nal proceedi ngs commenced i n Septenber 1935.

Li ndsey v. Washington 301 U S. at 398; State v. Lindsay, 61 P.2d

293,294 (Wash. 1936). The old statute authorized a sentence

wi thin a maxi rum and m ni num range, but the law at the tine of
the trial, provided, (section 10249-2): “Wen a person is
convicted of any felony ...the court shall sentence such person to
the penitentiary ..., and shall fix the maxi numterm of such

person's sentence only.” State v. Lindsay, 61 P.2d at 295

(enphasi s added). Thus, even though the statute nmade the
sentence contingent on conviction, the Court found the statute
violated the Ex Post Facto O ause because retroactive effect is
nmeasured fromthe date of the offense

The Second Gircuit’'s ex post facto jurisprudence al so
recogni zes that the nmeasuring date for retroactivity analysis in

cases involving alleged crimnal conduct is the date of the
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conduct, regardless of the date of conviction. See United States

v. Labeille-Soto, 163 F.3d 93 (2d G r. 1998) (holding that an

i ncreased speci al assessnent fine, inposed upon conviction of
felony of illegal entry into the United States, violated ex post
facto clause where the offense was conpleted prior to the

enactnment of the newlaw); United States v. Patasnik, 89 F.3d 63

(2d Cr. 1998) (finding that district court's use of anended

Qui del i nes manual to depart upward where defendant woul d not have
been subject to such an enhancenent under the manual in effect at
the time he coomitted his offense violated the ex post facto);

United States v. Zagari, 111 F.3d 307, 323, 325 (2d G r. 1997)

(holding that the trial court's “use of the Novenber 1989

Gui delines to sentence defendant for a course of conduct which
ended in Cctober 1989 violated the ex post facto clause” because
“the later Manual yielded a nore onerous offense level”); United

States v. Rivers, 50 F.3d 1126, 1129 (2d G r. 1995)(hol ding “t hat

the application of a [sentencing] guideline anmendnent that takes
effect after the defendant commits his offense and increases the
puni shnent for that offense violates the Ex Post Facto C ause,
and the sentencing court must therefore apply the pre-anmendnment

version of the Guidelines,” citing United States v. Paccione, 949

F. 2d 1183, 1204 (2d Cr. 1991), cert. denied, -- U S --, 112

S.Ct. 3029, 120 L.Ed.2d 900 (1992)); United States v. Meeks, 25

F.3d 1117 (2d G r. 1994)(holding that statute requiring mandatory
m ni nrum sent enci ng of defendant found in possession of controlled
substance during supervised rel ease violates ex post facto | aw,

where the commi ssion of the original offense predated nmandatory
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m ni nrum statute, but supervised rel ease violation occurred after
enactnent of statute).

Contrary to the Suprenme Court’s and this Court’s focus on
the date of the alleged crimnal conduct as the measuring marker
for determ ni ng whet her application of a new | aw changi ng the
| egal consequences of such conduct has inperm ssible retroactive
effect, this Court’s dicta in St. Cyr instead focused principally
on the noncitizen' s secondary conduct — the date on which the

noncitizen pleaded guilty. See St. Cyr, No. 99-2614, 2000 W

1234850. However, in the ex post facto cases, the Suprene Court
has held that the date of the primary conduct — the all eged
crimnal conduct -- should be the governing date for determning
the retroactive effect of a new statute, regardl ess of the date
of any secondary conduct. For exanple, in a case where an

i ndi vi dual viol ated supervised rel ease after a new | aw changi ng
post-revocation penalties, the Court held that the date of the
original conviction, not the date of the secondary viol ation of
supervi sed rel ease, was the operative event for retroactivity

anal ysis. See Johnson v. United States, 120 S. C. 1759, 1800 -

1801 (2000); see also Meeks, 25 F.3d 1117 (rejecting governnent

argunent that the new penalty for supervised release is not
retroactive because it was enhanced before the defendant engaged
in his supervised rel ease-viol ative conduct, hence havi ng had
notice and fair warning that the conduct will result in the
enhanced penal ty).

In the deportation context, fairness concerns present even a
stronger case than the ex post facto cases for deem ng the date

of the crimnal offense, the primary conduct, as the operative
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event. In the ex post facto cases involving parole and
supervi sed rel ease, the individual could avoid the new penalty by
not engaging in the secondary conduct triggering the new penalty.
In this and simlar deportation or renoval cases, however, the
options at the secondary plea or trial stage are unavoi dably
changed by the governnment’s application of the 1996 i mm gration
anmendnents to past crimnal conduct.

Moreover, it is a legal fiction to conclude that “...the
conviction, not the underlying crimnal act, triggers the
di squalification from&8212 (c) relief.” St. Cyr, No. 99-2614,

2000 W. 1234850, at *12. Such a determ nation ignores that

deportation — |ike the mandatory m ni mum sentence in Lindsey v.
Washington -- is clearly nmeant to be a penalty for the comm ssion

of the crimnal conduct itself, not for the guilty plea or
conviction. Thus, |awful pernanent residents can be prevented
fromreentering the United States solely on the basis of an

adm ssi on or reasonabl e suspicion of certain crimnal conduct,
even if that person has not been convicted. See INA §
212(a)(2) (A (i1),(O,(D &E), 8 U S.C 8§ 1182(a)(2)(A(i),(O,(D
& E). The actual act of committing the crine, not the conviction
or the guilty plea, is the dispositive factor. Accordingly,
barring 212(c) relief is inpermssibly retroactive for permanent
residents who comritted their crinmes prior to the effective date

of AEDPA and |1 R RA

4. The date of conduct neasuring rmarker for retroactivity
anal ysi s devel oped in the Suprene Court’s ex post facto
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cases provides a clear test and avoids the need for the
Court to devel op a case-by-case reliance standard

This brief has denonstrated that it would be contrary to
Suprene Court precedent to find that reliance nust be shown in
order for a new statute to have inperm ssible retroactive effect.
However, should this Court be reluctant to find inpermssible
retroactive effect in the absence of sonme show ng of reliance,
this Court should consider that its decision in St. Cyr addresses
the potential for reliance in only one context — where an
i ndi vidual pleads guilty or nolo contendere (hereinafter
referenced as pleas of guilt) prior to the newlaws. |In fact,
there are several other circunstances where an individual may
have acted prior to the new statute in reliance on the
possibility of avoiding deportation afforded by prior |aw

O her exanpl es of circunstances where | awful pernanent
resident inmigrants may have relied on the possibility of
avoi di ng deportation afforded by prior law — other than where an
i ndividual pled guilty prior to the new laws -- include the
fol | owi ng:

e Lawful permanent resident inmmgrant rejected a plea and

pursued acquittal in reliance on the possibility of

relief fromdeportation even if found guilty after trial?

e Lawful permanent resident inmmigrant did not reject plea

but agreed to cooperate with | aw enforcenent authorities,

? Alternatively, the inmgrant choosing to go to trial may have
exam ned the inmgration effects of a possible conviction and
realized, accurately at that tine, that the conviction had no

i mm gration consequences what soever. This may have been a
catalyst for a decision to forego a guilty plea, as there was no
need to worry about negotiating a plea for the goal of preserving
i mm gration status.
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with plea delayed until conpletion of cooperation
resulting in plea being entered after enactnment of new

3

| aws

e Lawful pernmanent resident inmigrant pursued notion to
suppress, discovery notion, or other pre-trial notion
with plea delayed until such prelimnary proceedi ngs
completed resulting in plea being entered after enactnent

of new | aws

e Lawful permanent resident inmgrant did not reject plea,
but plea hearing was not schedul ed until after enactnent
of new | aws for reasons beyond the control of the
i ndi vi dual

e Lawful permanent resident imrgrant was already in
i mm gration proceedi ngs when the new | aws were enacted
and could have relied on the law then in effect even if
the individual did not plead guilty to a crimnal offense
until later (as in the case of M. Zgonbic)

These are all exanples of situations where individuals my

have relied on well settled expectations that deportation m ght
be avoided. Just like those who pled guilty prior to enactnent

of the new | aws, sone persons affected by new | aws may be capabl e

*An exanpl e of such an individual is the petitioner in Yesil v.
Reno, who, “at great risk to his life and safety,” began
cooperating with |aw enforcenent authorities after his alleged
crimnal conduct in the years before the enactnent of AEDPA
section 440(d) and Il RIRA section 304(b). 958 F. Supp. 828, 830
(S.D.N. Y. 1997). He infiltrated a cocai ne and heroin

organi zation and his efforts led to a nunber of arrests and the
sei zure of kilograns of drugs. Had the plea of guilty of soneone
like M. Yesil been delayed due to his cooperation until after
t he enactnent of the new | aws, he woul d under St. Cyr be denied
the possibility of seeking 212(c) relief of which he mi ght have
been assured.
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of showing reliance; others may not. The fact that one is unable
to docunent reliance, however, does not mean that there was no
reliance or settled expectations. For exanple, there may be no
record and it may be difficult to docunent that a plea was
rejected and conviction of a nore serious offense was risked
based on an imm grant’'s belief that he or she would still be
eligible for a waiver of deportation even if convicted of the
nore serious of fense.

The point is that the neasuring date cutoff suggested in
dictain St. Cyr — the date a guilty plea was entered -- is an
underi ncl usi ve nmeasure of those who may have counted on the
relief fromdeportation that existed under prior law. In order
to remedy this underinclusiveness, the courts need not make
difficult, individualized determ nati ons concerning the existence
of actual reliance in each case. Case-by-case reviewis not the
Suprene Court’s standard for retroactivity analysis, and it would
be inpractical under the circunstances.

The standard delineated by the Supreme Court’s ex post facto
case law -- which | ooks to the date of the conm ssion of the
offense -- is the nore practical nethod of neasuring the
retroactive effect in a situation where the underlying conduct is
the commission of a crime. This nmeasuring date is easy to
adm ni ster and has been tested through the years of experience
that the courts have had with the ex post facto doctrine.

In sum failure to followthe rule of these Suprene Court
precedents for analyzing the retroactive effect of AEDPA section
440(d) and I RIRA section 304(b) in deportation or renoval cases

based on prior conduct will lead to the arbitrary, unfair, and
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irrational results that we have described. On the other hand,
the sinple rule of retroactivity analysis in the Suprene Court’s
ex post facto jurisprudence — where the conduct date is the
measuring date for assessing whether a new | aw has retroactive
effect — will provide a sinple and easy to adm nister test in the
cases of |lawful permanent resident imm grants whose pre-1996
crimnal cases, for various random and often capricious reasons,
did not result in guilty pleas prior to 1996.
CONCLUSI ON

What the Suprenme Court’s retroactivity decisions recognize,
in both the civil and crininal contexts, is that people have a
right to know the possible | egal consequences of their actions at
the tinme of their conduct, whether or not they will later be able
to denonstrate actual individual reliance on that know edge.
Thus, whether or not a long-tinme | awful permanent resident |ike
Ms. Zgombic is able to denonstrate actual reliance on the
availability of relief fromdeportation at the time of her
al | eged deportabl e conduct, such reliance on prior lawis
presunmed. As U S. District Judge John d eeson has stated:

I ndividuals are presuned to act agai nst a backdrop of |egal

obligations. |If they were not, there would be little problem

with the retrospective application of many | aws; there are

likely to be few instances of an individual poring over a

statute book before acting. “Wether or not the operative

conduct m ght have been different, the immgrant has a

presunptive right to the inposition of only those

consequences whi ch could have attached at the tinme he

commtted his act.”

Pena- Rosari o v. Reno, 2000 W. 150710, *16 (E.D.N.Y.) (quoting

Maria v. MEl roy, 68 F.Supp. 2d 206, 229 (E.D.N.Y., 1999)).

Here, the governnent’s application of AEDPA section 440(d)

and I I RIRA section 304(b) to | awful pernmanent residents convicted
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of committing deportable offenses prior to the new | aw
unquestionably elimnates a legal right -- eligibility for 212(c)
relief fromdeportation -- based on crimnal conduct that
occurred in the past. Under prior law, long-tinme |awful

per manent residents with criminal convictions faced possible, but
not certain, deportation due to eligibility to seek 212(c)
relief. However, if AEDPA section 440(d) and Il R RA section
304(b) are applied to them their statutory right to seek 212(c)
relief is taken away and deportation becomes virtually

i nevitable. Thus, for such | awful permanent residents, the
government’s position changes a nere possibility of deportation
into a certainty of deportation. Based on the Suprene Court’s
retroactivity jurisprudence, in the absence of a clear statenent
of retroactive legislative intent, such retroactive effect is
presunptively inperm ssible.

For the foregoing reasons, anicus curiae respectfully urge

that the Court affirmthe district court’s holding that the
government’'s application of AEDPA Section 440(d) and Il RIRA
Section 304(b) to Ms. Zgombic has retroactive effect and is,
therefore, inperm ssible under the traditional presunption
against retroactivity of a newcivil statute.
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