APPENDIX F

“Particularly Serious Crime” Bars on
Asylum and Withholding of Removal:
Case Law Standards and Sample Determinations

[For information on the “particularly serious crime” (“PSC”) bars to the immigration relief of
asylum or withholding of removal, see Chapter 3, section 3.4(c)(1).]

Offense PSC? Case Law/Notes

Felony/Misdemeanor Yes, for asylum, For asylum purposes, an aggravated felony is

constituting an regardless of deemed to be a PSC by statute. See 8 U.S.C.

“aggravated felony” sentence. 1158(b)(2)(B)(i).

(For sample “aggravated Yes, for withholding | For withholding of removal purposes, an aggra-

felony” determinations, of removal, if sen- vated felony is (1) statutorily deemed to be a PSC

see Appendix C.) tenced to 5 or more | if the individual has been sentenced to an aggre-
years in prison; gate term of imprisonment of at least 5 years for
presumptively yes, | any aggravated felony conviction(s), see 8 U.S.C.
if involved unlawful | 1231(b)(3)(B), and (2) under Attorney General
trafficking in con- opinion, presumptively deemed to be a PSC if
trolled substances; | involving unlawful trafficking in controlled sub-

maybe, if sentenced | stances, regardless of sentence imposed. See

to less than 5 years | Matter of Y-L, A-G, R-S-R, 23 1&N Dec. 270

and not involving (A.G. 2002). [See below.] A determination of
unlawful trafficking | whether a noncitizen convicted of any other

in controlled sub- aggravated felony and sentenced to less than
stances. five years imprisonment has been convicted of a
PSC requires an individual examination of the
nature of the conviction, the sentence imposed,
and the circumstances and underlying facts of the
conviction. Matter of L-S, 22 1&N Dec. 645 (BIA
1999), overruled in part, Matter of Y-L, supra;
Matter of S-S-, 22 1&N Dec. 458 (BIA 1999),
overruled in part, Matter of Y-L, supra; Matter of
Frentescu, 18 I&N Dec. 244 (BIA 1982), modi-
fied, Matter of C-, 20 1&N Dec. 529 (BIA 1992),
Matter of Gonzalez, 19 1&N Dec. 682 (BIA 1988)

[See below.]
Misdemeanor (single) that | Usually not. Without unusual circumstances, a single convic-
is not an “aggravated tion of a misdemeanor offense is not a “particularly
felony” serious crime.” See Matter of Juarez, 19 1&N

Dec. 664 (BIA 1988).

Note: If the misdemeanor offense is one which
may be deemed an “aggravated felony” (e.g., NY
misdemeanor sale of marijuana), it may neverthe-
less be deemed a PSC.
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APPENDIX F

Offense PSC?

Case Law/Notes

Felony that is not an Depends.
“aggravated felony” (or
for withholding of removal
purposes, an aggravated
felony with a prison sen-
tence of less than S years
and not involving unlawful
trafficking in controlled

substances)

OR

Misdemeanor (second or
subsequent) that is not an
“aggravated felony”

In order to determine whether a crime is a PSC
(if it is not deemed or presumed to be so for with-
holding of removal purposes as an “aggravated
felony” with a prison sentence of 5 years or more
or as an aggravated felony involving unlawful
trafficking in controlled substances, or not
deemed to be so for asylum purposes as any
“aggravated felony,” regardless of sentence), the
BIA considers several factors: (i) the nature of the
conviction, (ii) the circumstances and underlying
facts for the conviction, (iii) the type of sentence
imposed, and (iv) whether the type and circum-
stances of the crime indicate that the individual
will be a danger to the community.

See Matter of Frentescu, 18 1&N Dec. 244 (BIA
1982), modified, Matter of C-, 20 1&N Dec. 529
(BIA 1992), Matter of Gonzalez, 19 1&N Dec.
682 (BIA 1988). For some specific crimes that
have been found to be PSCs, see the specific
crimes listed by type of offense in the sample
determinations that follow in this chart.

Sample PSC Case Law Determinations

NOTE: Many of the crimes listed below that have been found in the past to be PSCs would now be con-
sidered aggravated felonies due to the expansion of the definition of aggravated felonies. They would
therefore on that basis alone be deemed PSC for asylum, but not necessarily for withholding of removal.
See “Felony/Misdemeanor constituting an ‘aggravated felony

999

above.

DRUG OFFENSES

Drug trafficking offense Yes.

Matter of Y-L, A-G, R-S-R, 23 1&N Dec. 270 (A.G.
2002). An individual convicted of an aggravated
felony involving unlawful trafficking in controlled
substances will presumptively be deemed to have
been convicted of a particularly serious crime for
withholding of removal purposes. To overcome
that presumption, an individual would have to
demonstrate the most extenuating circumstances
that are both extraordinary and compelling. Those
circumstances must include, at a minimum, all of:
(1) a very small quantity of controlled substance;
(2) a very modest amount of money paid for the
drugs in the offending transaction; (3) merely
peripheral involvement by the individual in the
criminal activity, transaction, or conspiracy; (4)
the absence of any violence or threat of violence,
implicit or otherwise, associated with the offense;
(5) the absence of any organized crime or terrorist
organization involvement, direct or indirect, in
relation to the offending activity; and (6) the
absence of any adverse or harmful effect of the
activity or transaction on juveniles

Matter of U-M-, 20 1&N Dec. 327 (BIA 1991).
Conviction of the sale or transportation of mari-
huana is a conviction of a PSC. The Board found
that “the crime of trafficking in drugs is inherently
a particularly serious crime. The harmful effect to
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