APPENDIX C
Aggravated Felony Practice Aids

The Immigration and Nationality Act (INA) includes a definition of “aggravated felony” for
immigration purposes in INA 101(a)(43), 8 U.S.C. 1101(a)(43), contained in Appendix J.
This Appendix contains three practice aids designed to assist the criminal defense practi-
tioner in determining whether a specific criminal offense (felony or misdemeanor) is or
might be deemed to be an aggravated felony:

Appendix C-1  Aggravated Felony Categories Listed in
Statutory Order. .. ......... ... ... ... ... ... . ..., C-1

Appendix C-2  Alphabetical List of Offenses that Are or
Might Be Deemed Aggravated Felonies . . .............. C-3

Appendix C-3  Sample Aggravated Felony Case Law
Determinations . ............. ... ... ... . ... C-13

For information on the various immigration consequences of an aggravated felony
conviction, see Chapter 3 (Possible Immigration Consequences of a Noncitizen Criminal
Defendant Client’s Case).

For strategies to avoid conviction of an aggravated felony, see Chapter 5 (Strategies for
Avoiding the Potential Negative Immigration Consequences of a New York Criminal Case).

APPENDIX C-1

Aggravated Felony Categories
Listed in Statutory Order

(A) Murder, rape, or sexual abuse of a minor

(B) Ilicit trafficking in a controlled substance
(C) llicit trafficking in firearms or destructive devices, or in explosive materials

(D) Certain offenses relating to laundering of monetary instruments or engaging in
monetary transactions in property derived from specific unlawful activity IF THE
AMOUNT OF THE FUNDS EXCEEDED $10,000

(E) Certain explosive materials and firearms offenses

(F) Crime of violence FOR WHICH THE TERM OF IMPRISONMENT IS AT
LEAST ONE YEAR

(G) Theft or burglary offense FOR WHICH THE TERM OF IMPRISONMENT IS
AT LEAST ONE YEAR

(H) Certain offenses relating to the demand for or receipt of ransom
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(P)

Q)

(R)

(S)

(D)

)

Certain offenses relating to child pornography

Certain offenses relating to racketeer influenced corrupt organizations, or certain
gambling offenses, FOR WHICH A SENTENCE OF ONE YEAR IMPRISON-
MENT OR MORE MAY BE IMPOSED

Offense relating to the owning, controlling, managing, or supervising of a prosti-
tution business; or certain offenses relating to transportation for the purpose of
prostitution; or certain offenses relating to peonage, slavery, and involuntary
servitude

Certain offenses relating to gathering or transmitting national defense informa-
tion, disclosure of classified information, sabotage, or treason; or certain offens-
es relating to protecting the identity of undercover agents

Offense that involves fraud or deceit IN WHICH THE LOSS TO THE VICTIM
OR VICTIMS EXCEEDS $10,000; or certain offenses relating to tax evasion IN
WHICH THE REVENUE LOSS TO THE GOVERNMENT EXCEEDS $10,000

Certain offenses relating to alien smuggling, except in the case of a first offense
for which the alien has affirmatively shown that the alien committed the offense
for the purpose of assisting, abetting, or aiding only the alien’s spouse, child, or
parent

Certain improper entry or illegal reentry offenses committed by an alien who was
previously deported on the basis of an aggravated felony conviction

Offense which is falsely making, forging, counterfeiting, mutilating, or altering a
passport or instrument, or certain other offenses relating to document fraud, FOR
WHICH THE TERM OF IMPRISONMENT IS AT LEAST 12 MONTHS, except
in the case of a first offense for which the alien has affirmatively shown that the
alien committed the offense for the purpose of assisting, abetting, or aiding only
the alien’s spouse, child, or parent

Offense relating to a failure to appear by a defendant for service of sentence if the
underlying offense is punishable by imprisonment for a term of 5 years or more

Offense relating to commercial bribery, counterfeiting, forgery, or trafficking in
vehicles the identification numbers of which have been altered FOR WHICH
THE TERM OF IMPRISONMENT IS AT LEAST ONE YEAR

Offense relating to obstruction of justice, perjury or subornation of perjury, or
bribery of a witness FOR WHICH THE TERM OF IMPRISONMENT IS AT
LEAST ONE YEAR

Offense relating to a failure to appear before a court pursuant to a court order to
answer to or dispose of a charge of a felony for which a sentence of 2 years
imprisonment or more may be imposed

Attempt or conspiracy to commit any of the above offenses
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Alphabetical List of Some Offenses That
Are or Might Be Deemed Aggravated Felonies

NOTE: Bracketed capital letter references at the end of the title of each offense listed below are
to the relevant subsection of the statutory definition of “aggravated felony” (see Appendix C-1 and
Appendix J).

Accessory after the fact [S] if deemed an “obstruction of justice” offense and /FF THE DEFEN-
DANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Aggravated sexual abuse [A, F] under category [A] if deemed “sexual abuse of a minor” (see
entry below for “Sexual abuse of a minor”; or under category [F] if deemed a “crime of vio-
lence” (see entry below for “Crime of violence™) I[FF THE DEFENDANT IS SENTENCED TO
A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Aggravated unlicensed operation of a vehicle [F], if deemed a “crime of violence” (see entry
below for “Crime of violence”) [FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Alien smuggling offense [N] described in 8 U.S.C. 1324(a)(1)(A) or (2), except in the case of a
first offense for which the alien has affirmatively shown that the alien committed the offense
for the purpose of assisting, abetting, or aiding only the alien’s spouse, child, or parent (and no
other individual) to violate a provision of the Immigration and Nationality Act

Arson [F] if deemed a “crime of violence” (see entry below for “Crime of violence”) IF THE
DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Assault [F] if deemed a “crime of violence” (see entry below for “Crime of violence”) IF THE
DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Attempt [U] to commit any aggravated felony

Bail jumping [T] if the underlying offense is a felony for which a sentence of 2 years’ imprison-
ment or more may be imposed

Bribery [S, R] if deemed an offense relating to “bribery of a witness” or “commercial bribery,”
and IF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST
ONE YEAR

Burglary |G, F] if deemed a “burglary” offense, an attempted “theft” offense, or a “crime of vio-
lence” (see entry below for “Crime of violence”), and IFF THE DEFENDANT IS SENTENCED
TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

N.Y. NOTE: There may be an argument that NY Burglary in the third degree is not a
“burglary” offense based on the U.S. Supreme Court decision in Taylor v. U.S., 495 U.S.
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575 (1990), discussed in Chapter 5, section 5.6; however, depending on what the record
of conviction shows, it might be deemed a “crime of violence.”

Child abuse [F], if deemed a “crime of violence” (see entry below for “Crime of violence”) /F
THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE
YEAR

Child pornography offense [I] described in 18 U.S.C. 2251, 2251A, or 2252

Commercial bribery offense [R] /FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Conspiracy [U] to commit any aggravated felony

Contempt [F, S] if deemed a “crime of violence” (see entry below for “Crime of violence”) or an
“obstruction of justice” offense, and IF' THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Controlled substance offense [B] if deemed “illicit trafficking in a controlled substance,” includ-
ing a “drug trafficking crime” as defined in 18 U.S.C. 924(c)

DEFINITION: “Controlled substance” is defined in the federal Controlled Substances
Act at 21 U.S.C. 802(6) to include a drug or other substance, or immediate precursor,
included in the five federal schedules of controlled substances published at 21 U.S.C.
812.

DEFINITION: “Drug trafficking crime” is defined in 18 U.S.C. 924(c) to include “any
felony punishable” under the federal Controlled Substances Act (21 U.S.C. 801 et seq.),
the federal Controlled Substances Import and Export Act (21 U.S.C. 951 et seq.), or the
federal Maritime Drug Law Enforcement Act (46 U.S.C. App. 1901 et seq.). In general,
the federal Controlled Substances Act punishes, as felonies, drug manufacture or distri-
bution offenses (including offenses involving possession with intent to distribute), AND
simple possession drug offenses when the defendant has a prior drug conviction (which
has become final) or is convicted of possession of more than five grams of cocaine base,
meaning crack cocaine, or of any amount of flunitrazepam.

N.Y. NOTE: For immigration law purposes, the Board of Immigration Appeals has held
that, in cases arising in the Second Circuit, this aggravated felony category includes a
state controlled substance offense that (1) is punishable under the federal Controlled
Substances Act, and (2), regardless of federal classification as a felony or misdemeanor,
is classified as a felony by the convicting state. Matter of Elgendi, 23 1&N Dec. 515 (BIA
2002) (adopting U.S. v. Pornes-Garcia, 171 F.3d 142 (2d Cir.), cert. denied, 528 U.S. 880
(1999), an illegal reentry criminal sentencing case, and declining to follow Aguirre v.
INS, 79 F.3d 315 (2d Cir. 1996), which deferred to an older BIA interpretation) Under the
aggravated felony definition, as interpreted by Matter of Elgendi, this aggravated felony
category includes the following New York offenses:

¢ NY Criminal Sale of a Controlled Substance and Criminal Sale of Marihuana offenses
classified as felonies;
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¢ NY Criminal Possession of a Controlled Substance and Criminal Possession of
Marijuana offenses classified as felonies;

* possibly NY Criminal Sale of Marihuana offenses that are classified as misdemeanors
(Note that, for illegal reentry criminal sentencing purposes, the U.S. Court of Appeals
for the Second Circuit has held that this aggravated felony category does include mis-
demeanor sale of marijuana offenses, as well as second-time state misdemeanor pos-
session offenses, see U.S. v. Simpson, 319 F.3d 81 (2d Cir. 2002, as amended through
Feb. 7, 2003), but also note that there may be an argument that such offenses are not
“drug trafficking crimes” by analogy to the federal law treatment of distribution of
marijuana for no remuneration as a misdemeanor rather than as a “drug trafficking
crime” (see 21 U.S.C. 841(b)(4), see Steele v. Blackman, 236 F.3d 130 (3d Cir. 2001));
and

» possibly other NY controlled substance offenses that might be considered “illicit traf-
ficking,” such as Criminally Using Drug Paraphernalia in the first degree or Criminal
Possession of Precursors of Controlled Substances (Note, however, that there may be
an argument that a felony NY Criminal Solicitation or NY Criminal Facilitation of a
controlled substance offense is not an aggravated felony under category [B] because
neither solicitation or facilitation is punishable under the Controlled Substances Act.
See entries for “Criminal Solicitation” and “Criminal Facilitation” in Appendix E).

Under the BIA’s interpretation in Matter of Elgendi, this aggravated felony category does
NOT include any misdemeanor conviction for simple possession of a controlled sub-
stance or marijuana, with or without prior drug convictions, because such an offense is
not a felony under New York law. As noted above, however, the U.S. Court of Appeals
for the Second Circuit has held that, for illegal reentry sentencing purposes, second-time
convictions for misdemeanor simple possession offenses DO constitute aggravated
felonies, see U.S. v. Simpson, 319 F.3d 81 (2d Cir. 2002, as amended through Feb. 7, 2003),
but also note that there may be an argument that such offenses are not “drug trafficking
crimes” by analogy to the federal law treatment of a second simple possession offense as
a misdemeanor rather than as a “drug trafficking crime” if the first offense is not litigat-
ed as part of the criminal proceeding for the second offense (see 21 U.S.C. 844(a); Steele
v. Blackman, 236 F.3d 130 (3d Cir. 2001)).

Whether a particular drug offense is included in this aggravated felony category will, for
some offenses, depend on the jurisdiction in which the immigration case arises. The
BIA has held that the analysis is to be made (1) by reference to the law of the federal
circuit in which the immigration case arises, in those circuits that have interpreted the
phrase “drug trafficking crime” and (2) in those circuits that do not have an interpreta-
tion, by applying the interpretation adopted by the majority of the circuits. See Matter
of Yanez-Garcia, 23 1&N Dec. 390 (BIA 2002). So, for example, a first-time convic-
tion for felony NY Criminal Possession of a Controlled Substance will be deemed an
aggravated felony under this category if the immigration hearing is held in the Second
Circuit, but will be deemed NOT an aggravated felony under this category if the immi-
gration hearing is held in the Third Circuit. Compare Matter of Elgendi, 23 1&N Dec.
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515 (BIA 2002) (applying Second Circuit law) with Gerbier v. Holmes, 280 F.3d 297 (3d
Cir. 2002) (Third Circuit law).

Counterfeiting offense [R, M] under category [R] /FF THE DEFENDANT IS SENTENCED TO A
TERM OF IMPRISONMENT OF AT LEAST ONE YEAR, or under category [M] if the offense
is deemed a “fraud or deceit” offense (see entry below for “Fraud or deceit” offense) and /F
THE LOSS TO THE VICTIM OR VICTIMS EXCEEDS $10,000

Crime of violence [F] as defined in 18 U.S.C. 16 IF THE DEFENDANT IS SENTENCED TO A
TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

DEFINITION: “Crime of violence” is defined in 18 U.S.C. 16 to include “(a) an offense
that has as an element the use, attempted use, or threatened use of physical force against
the person or property of another, or (b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force against the person or property of
another may be used in the course of committing the offense.”

Criminal contempt [F, S], see entry above for “Contempt”
Criminal facilitation, see entry for “Criminal Facilitation” in Appendix E

N.Y. NOTE: There may be an argument that a felony NY Criminal Facilitation of a con-
trolled substance offense is not an aggravated felony under category [B] because facili-
tation is not punishable under the Controlled Substances Act. See entry for “Criminal
Facilitation” in Appendix E.

Criminal mischief [F], see entry below for “Mischief, criminal”

Criminal possession of a controlled substance [B], see entry above for “Controlled substance
offense”

Criminal possession of a weapon [E, F], see entry below for “Weapon, possession”
Criminal possession of marijuana [B], see entry above for “Controlled substance offense”

Criminal possession of precursors of controlled substances [B], see entry above for “Controlled
substance offense”

Criminal possession of stolen property [G], see entry below for “Theft offense”

Criminal sale of a controlled substance [B], see entry above for “Controlled substance offense”
Criminal sale of a firearm [C], see entry below for “Firearm or explosive materials offense”
Criminal sale of marijuana [B], see entry above for “Controlled substance offense”

Criminal solicitation, see entry for “Criminal Solicitation” in Appendix E

N.Y. NOTE: There may be an argument that a felony NY Criminal Solicitation of a con-
trolled substance offense is not an aggravated felony under category [B] because solici-
tation is not punishable under the Controlled Substances Act. See entry for “Criminal
Solicitation” in Appendix E.
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Criminal trespass [F], see entry below for “Trespass”
Criminally using drug paraphernalia [B], see entry above for “Controlled substance offense”

Document fraud offense [P, M] under category [P] if is falsely making, forging, counterfeiting,
mutilating, or altering a passport or instrument in violation of 18 U.S.C. 1543 or is described
in 18 U.S.C. 1546(a), except in the case of a first offense for which the alien has affirmative-
ly shown that the alien committed the offense for the purpose of assisting, abetting, or aiding
only the alien’s spouse, child, or parent (and no other individual) to violate a provision of the
Immigration and Nationality Act /FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST 12 MONTHS; or under category [M] if deemed a “fraud or
deceit” offense (see entry below for “Fraud or deceit” offense) and /FF THE LOSS TO THE
VICTIM OR VICTIMS EXCEEDS $10,000

Driving under the influence [F], if deemed a “crime of violence” (see entry above for “Crime of
violence”) and IFF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF
AT LEAST ONE YEAR

Driving while ability impaired by drugs [F], if deemed a “crime of violence” (see entry above
for “Crime of violence”) and [FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Driving while intoxicated [F], if deemed a “crime of violence” (see entry above for “Crime of
violence”) and IF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF
AT LEAST ONE YEAR

Drug paraphernalia, criminally using [B], see entry above for “Controlled substance offense”
Explosive materials offense [C, E, F], see entry below for “Firearm or explosive materials offense”
Facilitation, see entry for “Criminal Facilitation” in Appendix E

N.Y. NOTE: There may be an argument that a felony NY Criminal Facilitation of a con-
trolled substance offense is not an aggravated felony under category [B] because facili-
tation is not punishable under the Controlled Substances Act. See entry for “Criminal
Facilitation” in Appendix E.

False imprisonment [F], see entry below for “Unlawful imprisonment”

Firearm or explosive materials offense [C, F, E] under category [C] if deemed “illicit traffick-
ing in firearms or destructive devices or in explosive materials;” or under category [F] if
deemed a “crime of violence” (see entry above for “Crime of violence™) and /FF THE DEFEN-
DANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR; or
under category [E] if described in 18 U.S.C. 842(h) or (i) or 844(d),(e),(f),(g),(h), or (i) (relat-
ing to explosive materials offenses), 18 U.S.C. 922(g)(1),(2),(3),(4) or (5),(j),(n),(0),(p), or (r)
or 924(b) or (h) (relating to firearms offenses), or in section 5861 of the Internal Revenue Code
of 1986 (relating to firearms offenses)

DEFINITION: “Firearm” is defined in 18 U.S.C. 921(a)(3) to include “(A) any weapon
(including a starter gun) which will or is designed to or may readily be converted to expel
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a projectile by the action of an explosive; (B) the frame or receiver of any such weapon;
(C) any firearm muffler or firearm silencer; or (D) any destructive device. Such term does
not include an antique firearm.”

DEFINITION: “Destructive device” is defined in 18 U.S.C. 921(a)(4) to include “(A)
any explosive, incendiary, or poison gas—(i) bomb, (ii) grenade, (iii) rocket having a
propellant charge of more than four ounces, (iv) missile having an explosive or incendi-
ary charge of more than one-quarter ounce, (v) mine, or (vi) device similar to any of the
devices described in the preceding clauses; (B) any type of weapon (other than a shotgun
or a shotgun shell which the Secretary finds is generally recognized as particularly
suitable for sporting purposes) by whatever name known which will, or which may be
readily converted to, expel a projection by the action of an explosive or other propellant,
and which has any barrel with a bore of more than one-half inch in diameter; and (C) any
combination of parts either designed or intended for use in converting any device into
any destructive device described in subparagraph (A) or (B) and from which a destruc-
tive device may be readily assembled. The term ‘destructive device’ shall not include any
device which is neither designed nor redesigned for use as a weapon; any device,
although originally designed for use as a weapon, which is redesigned for use as a sig-
naling, pyrotechnic, line throwing, safety, or similar device; surplus ordnance sold,
loaned, or given by the Secretary of the Army pursuant to the provisions of section
4684(2), 4685, or 4686 of title 10; or any other device which the Secretary of the
Treasury finds is not likely to be used as a weapon, is an antique, or is a rifle which the
owner intends to use solely for sporting, recreational, or cultural purposes.”

DEFINITION: “Explosive material” is defined in 18 U.S.C. 841(c) to include “explo-
sives, blasting agents, and detonators.” For specific detailed definitions of “explosives,”
“blasting agents,” and “detonators,” see 18 U.S.C. 841(d),(e), & ().

N.Y. NOTE: New York firearm offenses that may constitute aggravated felonies include
those covered under category [C] as an “illicit trafficking” offense (e.g., Criminal sale of
a firearm) or under category [F] as a “crime of violence” (any firearm offense that meets
the federal definition of a crime of violence in 18 U.S.C. 16—see entry above for “Crime
of violence”) with a prison sentence of one year or more. It is uncertain to what extent
category [E] includes additional state firearm offenses. In Matter of Vazquez-Muniz, 23
I&N Dec. 207 (BIA 2002), the Board of Immigration Appeals held that category [E] may
cover state analogues to those federal offenses cited in category [E], regardless of
whether the state offense contains the federal jurisdictional element of “affecting inter-
state commerce”. Category [E] might, therefore, be deemed to cover, for example, a con-
viction under N.Y. Penal Law § 265.01(4) for NY Criminal Possession of Weapon By
a Felon.

Forgery offense [R, M] under category [R] IFF THE DEFENDANT IS SENTENCED TO A TERM
OF IMPRISONMENT OF AT LEAST ONE YEAR, or under category [M] if the offense is
deemed a “fraud or deceit” offense (see entry below for “Fraud or deceit” offense) and /FF THE
LOSS TO THE VICTIM OR VICTIMS EXCEEDS $10,000

Fraud or deceit offense [M] /FF THE LOSS TO THE VICTIM OR VICTIMS EXCEEDS $10,000
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N.Y. NOTE: An attempted fraud or deceit offense may fall under category U/M if the
attempted loss to the victim or victims exceeds $10,000 (even if there is no actual loss)

Gambling offense [J] described in 18 U.S.C. 1084 (if it is a second or subsequent offense) or in
18 U.S.C. 1955, and FOR WHICH A SENTENCE OF ONE YEAR IMPRISONMENT OR
MORE MAY BE IMPOSED

Grand larceny [G] /[FF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT
OF AT LEAST ONE YEAR

Hindering prosecution [S] if deemed an “obstruction of justice” offense and /FF THE DEFEN-
DANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Illegal entry offense [O] described in 8 U.S.C. 1325(a) committed by an alien who was previous-
ly deported on the basis of an aggravated felony conviction

Illegal reentry offense [O] described in 8 U.S.C. 1326 committed by an alien who was previously
deported on the basis of an aggravated felony conviction

Kidnapping [F, H] if deemed a “crime of violence” (see entry above for “Crime of violence”) and
IF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST
ONE YEAR or if described in 18 U.S.C. 875, 876, 877, or 1202

Larceny, grand [G] [FF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT
OF AT LEAST ONE YEAR

Larceny, petit [G] /[FF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT
OF ONE YEAR

Mail fraud [M] if the offense is deemed a “fraud or deceit” offense (see entry above for “Fraud
or deceit” offense) and /F THE LOSS TO THE VICTIM OR VICTIMS EXCEEDS 310,000

Manslaughter [F], if deemed a “crime of violence” (see entry above for “Crime of violence™) and
IF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST
ONE YEAR

Marijuana offense [B], see entry above for “Controlled substance offense”

Menacing [F], if deemed a “crime of violence” (see entry above for “Crime of violence”) and /F’
THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE
YEAR

Mischief , criminal [F] if deemed a “crime of violence” (see entry above for “Crime of violence”),
and /FF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST
ONE YEAR

Money laundering offense [D] described in 18 U.S.C. 1956 or 1957 I[FF THE AMOUNT OF THE
FUNDS EXCEEDED 810,000

Murder [A]

National security offense [L] described in 18 U.S.C. 793 (relating to gathering or transmitting
national defense information), 798 (relating to disclosure of classified information), 2153
(relating to sabotage), 2381 or 2382 (relating to treason), or in 50 U.S.C. 421
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Obstruction of justice offense [S] /FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Passport fraud offense [P] described in 18 U.S.C. 1543, except in the case of a first offense for
which the alien has affirmatively shown that the alien committed the offense for the purpose
of assisting, abetting, or aiding only the alien’s spouse, child, or parent (and no other individ-
ual) to violate a provision of the Immigration and Nationality Act I[FF THE DEFENDANT IS
SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST 12 MONTHS

Peonage or slavery offense [K] described in 18 U.S.C. 1581, 1582, 1583, 1584, 1585, or 1588

Perjury or subornation of perjury [S] /FF THE DEFENDANT IS SENTENCED TO A TERM OF
IMPRISONMENT OF AT LEAST ONE YEAR

Petit larceny [G] [FF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF
ONE YEAR

Prostitution-promoting offense [K] if deemed an offense that relates to the owning, controlling,
managing, or supervising of a prostitution business, an offense described in 18 U.S.C. 2421,
2422, or 2433 (relating to transportation for the purpose of prostitution), or an offense
described in 18 U.S.C. 1581, 1582, 1583, 1584, 1585, or 1588 (relating to peonage, slavery,
and involuntary servitude)

Racketeer influenced corrupt organization (RICO) offense [J] described in 18 U.S.C. 1962
FOR WHICH A SENTENCE OF ONE YEAR IMPRISONMENT OR MORE MAY BE
IMPOSED

Ransom offense [H] described in 18 U.S.C. 875, 876, 877, or 1202

Rape [A, F] under category [A] if deemed “rape” or “sexual abuse of a minor;” or under catego-
ry [F] if deemed a “crime of violence” (see entry above for “Crime of violence™) and IFF THE
DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF AT LEAST ONE YEAR

Robbery, [G; F] if deemed a “theft” offense or a “crime of violence” (see entry below for “Crime
of violence™), and IFF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT
OF AT LEAST ONE YEAR

Sexual abuse of a minor [A, F] under category [A] if deemed “rape, or sexual abuse of a minor;”
or under category [F] if deemed a “crime of violence” (see entry above for “Crime of vio-
lence”) and IFF THE DEFENDANT IS SENTENCED TO A TERM OF IMPRISONMENT OF
AT LEAST ONE YEAR

N.Y. NOTE: There may be arguments that a NY Sexual Abuse offense should not be
deemed an aggravated felony if, for example, the record of conviction does not establish
that the victim was under the age of 16 (see discussion in Chapter 5, section 5.5).

Smuggling, alien [N] described in 8 U.S.C. 1324(a)(1)(A) or (2), except in the case of a first
offense for which the alien has affirmatively shown that the alien committed the offense for
the purpose of assisting, abetting, or aiding only the alien’s spouse, child, or parent (and no
other individual) to violate a provision of the Immigration and Nationality Act
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