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STATEMENT OF INTEREST OF AMICI CURIAE 

 

Immigrant Defense Project (“IDP”) is a not-for-profit legal resource and training center 

dedicated to promoting fundamental fairness for immigrants having contact with the criminal 

legal and immigration detention and deportation systems. IDP provides defense attorneys, 

immigration attorneys, immigrants, and judges with expert legal advice, publications, and 

training on issues involving the interplay between criminal and immigration law. Through a 

program of the New York State Office of Indigent Legal Services, IDP has been designated the 

Regional Immigration Assistance Center for New York City charged with advising public 

defenders about the rights of noncitizens in the state criminal process. IDP seeks to improve the 

quality of justice for immigrants accused of crimes and therefore has a keen interest in ensuring 

that immigration law is correctly interpreted to give noncitizens the full benefit of their 

constitutional and statutory rights.  

IDP has submitted amicus curiae briefs in many key cases before the U.S. Supreme Court 

and Courts of Appeals involving the interplay between criminal and immigration law and the 

rights of immigrants in the criminal legal and immigration systems. See, e.g., Esquivel-Quintana 

v. Sessions, 137 S. Ct. 1562 (2017); Mathis v. United States, 136 S. Ct. 2243 (2016); Vartelas v. 

Holder, 132 S. Ct. 1479 (2012); Padilla v. Kentucky, 559 U.S. 356 (2010); Leocal v. Ashcroft, 

543 U.S. 1 (2004); I.N.S. v. St. Cyr, 533 U.S. 289, 322–23 (2001) (citing IDP brief). 

IDP submits this brief to apprise the BIA of important legal, due process and fairness 

considerations that support publication of a decision holding that lawful permanent residents 

charged with two CIMT removability are eligible for 212(c) relief when one of the predicate 

convictions dates after the repeal of § 212(c) relief.  
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ISSUES PRESENTED FOR REVIEW 

 

1. Whether a grant of former § 212(c) relief allows the agency to waive execution of two 

CIMT deportability when there are pleas to one predicate conviction before repeal of 

§ 212(c) and one predicate conviction after the repeal of § 212(c). 

STANDARD OF REVIEW 

 

The BIA reviews questions of law, including questions of statutory interpretation, de 

novo. 8 C.F.R. § 1003.1(d)(3)(ii). 

SUMMARY OF ARGUMENT 

 

Congress has tasked the Board of Immigration Appeals with a solemn duty: to provide 

clear and uniform guidance on the interpretation and application of our nation’s immigration 

laws and regulations. This duty is owed not only to Immigration Judges who are tasked with 

adjudicating thousands of cases a year, but also to the public. Indeed, for countless noncitizens 

who face the possibility of lifelong banishment from their families, the BIA’s mandate to provide 

consistent interpretations of our immigration laws could not be more vital. 

Here, the BIA has failed to fulfill its duty to provide a clear and uniform interpretation of 

how to apply 212(c) relief when an individual faces two CIMT removability and one of their 

predicate convictions dates before the repeal of 212(c) and one after. The Board’s approach to 

this clear question of law has been nothing short of schizophrenic. In twenty-five unpublished 

cases, the BIA has issued virtually the same number of decisions finding 212(c) relief eligibility 

as not. The fate of lawful permanent residents like Mr.  has literally been left to a coin 

flip. The BIA can and should remedy its arbitrary decision-making by issuing a published 

decision. 
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The BIA need not look far to find a resolution to this question. Many of the BIA’s own 

unpublished decisions, and all recent decisions, have correctly resolved this issue, finding that 

that the two CIMT convictions necessary to sustain deportability are “two essential pillars.” The 

elimination of one of those pillars necessarily defeats the entire charge. These Board’s decisions 

also correctly distinguish Matter of Balderas as inapposite to the question at hand since it 

addressed the prospective effect of 212(c) relief on individuals had already been granted such 

relief. 

The current state of the law on how to apply 212(c) relief to 2 CIMT removability is 

simply untenable. The agency should fulfill its statutory mandate to provide clear and uniform 

guidance on this question by correctly finding that individuals like Mr.  remain eligible to 

seek 212(c) relief. 

ARGUMENT 

 

I. The BIA’s inconsistent application of § 212(c) to the two CIMT deportability 

ground is arbitrary and capricious. 

 

The consistent treatment of similarly situated individuals is essential to rational agency 

decision-making. Yet, when presented with an identical question of law, the BIA has acted 

arbitrarily, issuing almost as many unpublished decisions supporting § 212(c) eligibility as those 

against it. To extricate from this morass, the BIA must issue a published decision finally settling 

the agency on a reasoned course of action. 

A. The BIA has issued an almost equal number of decisions in favor of § 212(c) 

eligibility as those against it. 

 

Amicus sought to identify all BIA decisions addressing the question of whether an 

individual who is charged with two CIMT deportability under INA § 237(a)(2)(A)(ii) is eligible 

to apply for former § 212(c) relief when at least one of the predicate convictions dates before the 
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repeal of § 212(c) and one dates after the repeal of § 212(c). Through comprehensive searches of 

BIA decisions in the Lexis and Westlaw databases, as well as AILA’s internal database, amicus 

has identified twenty-five unpublished decisions that date back to 2003.1 It appears that these 

twenty-five unpublished decisions represent all BIA opinions on the question at hand. The 

attached chart, Exhibit A, identifies the twenty-five decisions found by amicus and details the 

outcome of each case. As the chart indicates, though all 25 decisions presented an identical 

question of law, the BIA’s decisions are divided nearly fifty-fifty, with thirteen decisions finding 

against § 212(c) eligibility and twelve decisions finding in favor. See Exhibit A, Index of 

Unpublished BIA decisions.  

In each of the twenty-five cases identified, the individual respondents presented the same 

legally relevant facts and sought appeal on the same pure question of law. Each respondent was 

charged with removability under § 237(a)(2)(A)(ii) for having been convicted of two or more 

crimes involving moral turpitude not arising out of a single scheme of criminal misconduct. Each 

respondent was a lawful permanent resident who had at least one predicate conviction that was 

entered before the repeal of § 212(c) and only one predicate conviction that was entered after the 

repeal. In each case, the respondent met the statutory requirements for § 212(c) relief of their 

pre-April 24, 1996 conviction(s) and sought relief from removability on this basis. See Matter of 

Abdelghany, 26 I&N Dec. 254 (BIA 2014) (identifying requirements for § 212(c) eligibility). In 

every case, there was no dispute as to whether the individual would otherwise qualify for 

§ 212(c) relief. The BIA was thus presented with an identical question of law in all twenty-five 

cases: is an individual who is charged with two CIMT deportability under INA 237(a)(2)(A)(ii) 

                                                            
1 Amicus was unable to locate any Board decisions issued before 2003 and was not able to 

identify a reason for the absence of decisions before that date. 
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eligible to apply for § 212(c) relief when one of the predicate convictions dates after the repeal of 

§ 212(c)? 

As the attached chart indicates, faced with the identical legal question, the BIA has issued 

nearly as many cases in the affirmative as in the negative. See Exhibit A. The difference in 

resolutions has largely hinged on a conflicting interpretation of another published BIA decision, 

Matter of Balderas, 20 I&N Dec. 389 (BIA 1991), which held that a conviction that had 

previously been the basis for a deportability charge may be alleged as one of the two crimes 

involving moral turpitude in a second proceeding, even though the first proceeding terminated by 

a grant of § 212(c) relief. In the cases that found respondents ineligible for § 212(c) relief, the 

decisions found that Matter of Balderas was controlling, while those finding respondents eligible 

for § 212(c) relief found that Balderas was inapposite. Compare Exhibit A-10, In re Baptista, 

A041-959-497 (BIA Oct. 3, 2005) with Exhibit A-23, In re Judulang, A 034-461-941 (BIA July 

23, 2013)(affirming BIA’s judgment on motion to reconsider). 

 Notably, the BIA’s decisions appear to be trending toward affirming § 212(c) eligibility. 

Since 2007, the BIA has issued eight decisions in favor of § 212(c) eligibility and one against.2 

This over decade-long trend favoring § 212(c) eligibility is bolstered by the fact that two of the 

eight decisions were denials of motions to reconsider filed by the DHS on this precise issue. One 

decision and denial of motion to reconsider by DHS was in the Supreme Court’s Judulang 

                                                            
2 The eight BIA decisions affirming § 212(c) eligibility since 2007 are: In re Garcia, A090-348-

182 (BIA Aug. 6, 2007); In re Melo, A017-275-734 (BIA Mar. 24, 2008); In re Mercedes, A093-

023-368 (BIA May 16, 2008); In re Mercedes, A093-023-368 (BIA July 14, 2008) (Denied DHS 

motion to reconsider); In re Judulang, A034-461-941 (BIA Nov. 1, 2012); In re Judulang, A 

034-461-941 (BIA July 23, 2013) (Denied DHS motion to reconsider); In re Quintero-Tabares, 

A034-760-977(BIA May 12, 2014); In re Romero, A017-176-264 (BIA June 10, 2014). The one 

BIA decision finding against 212(c) eligibility since 2007 is In re Bencosme Angeles, A037-649-

561 (BIA Apr. 22, 2008) (decision issued by a temporary BIA member, David W. Crosland). 
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decision after remand. See Exhibit A-22, In re Judulang, A 034-461-941 (BIA Nov. 1, 2012); 

Exhibit A-23, In re Judulang, A 034-461-941 (BIA July 23, 2013). In amicus’s analysis of 

decisions issued by current members of the BIA, amicus found that seven of the current roster of 

sixteen permanent BIA members have participated in decisions issued over the last decade that 

favor § 212(c) eligibility while none have issued decisions against. The decision history of 

current BIA members and the trend in recent cases appears to establish a track-record favoring 

§ 212(c) eligibility. However, since the BIA has not elected to publish any of these recent cases, 

amicus and litigants cannot conclusively state what the agency believes to be the controlling 

interpretation of § 212(c) and its applicability to the two CIMT deportability ground. 

B. The BIA’s failure to treat cases presenting an identical question of law in a 

uniform manner is arbitrary. 

 

As the previous section details, long-time lawful permanent residents like Mr.  

have been subjected to what is literally decision-making by the “flipping of a coin.” See 

Judulang v. Holder, 565 U.S. 42, 55 (2011).3 This approach to agency adjudication is patently 

arbitrary, and, particularly so, because every case considered by the BIA has involved an 

identical question of law. 

Consistent application of the law to similarly situated individuals is fundamental to 

rational agency decision-making. Although an agency may change course, when it does so, it 

                                                            
3 Although it was the Board’s comparable grounds approach to interpreting § 212(c) that the 

Supreme Court held to be arbitrary and capricious in Judulang v. Holder, the Supreme Court 

made a point of observing that the Board’s arbitrary approach was preceded by a history of 

“vacillating.” 565 U.S. at 61. As the Court observed, the Board had a history of issuing decisions 

that were “all over the map” Id. at 62 (citing published and unpublished Board opinions). Cf. 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(noting the agency’s long history of vacillation over automobile safety rule in finding that 

agency’s decision to rescind the rule was arbitrary and capricious.) 
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“must supply a reasoned analysis.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 57 (1983). It is therefore “axiomatic” that an agency “must treat 

similar cases in a similar manner unless it can provide a legitimate reason for failing to do so.” 

Kreis v. Sec’y of Air Force, 406 F.3d 684, 687 (D.C. Cir. 2005)(internal citations omitted). When 

an agency runs afoul of this foundational principle and treats similar cases differently without 

reasoned explanation, this is “the very meaning of the arbitrary and capricious standard.” Indep. 

Petroleum Ass’n of Am. v. Babbitt, 92 F.3d 1248, 1260 (D.C. Cir. 1996). 

Regularity in agency decision-making serves the “critical purpose” of providing fair 

notice to individuals subject to agency decisions. Billeke-Tolosa v. Ashcroft, 385 F.3d 708, 712 

(6th Cir. 2004). Unexplained fluctuations in agency-decision make it impossible for individuals 

to understand what the law demands and violate the “first essential of due process.” See Connally 

v. General Constr. Co., 269 U.S. 385, 391 (1926). As the Supreme Court has recognized, fair 

notice is crucial in the immigration context because individuals face “particularly severe” 

penalties that include “exile from this country and separation from their families.” See Padilla v. 

Kentucky, 559 U.S. 356, 370 (2010) (holding that noncitizens have a Sixth Amendment right to 

be advised of the immigration consequences of a criminal plea); see also slip op. at 5-6, Sessions 

v. Dimaya, 584 U. S. ____, No. 15-1498 (Apr. 17, 2018) (finding that because of the “grave 

nature of deportation” the most “exacting vagueness standard” applies to removal proceedings). 

In cases with such grave consequences, decisions “cannot be made a sport of chance.” Judulang, 

565 U.S. at 58 (quoting Judge Learned Hand’s decision in Di Pasquale v. Karnuth, 158 F.3d 

878, 879 (2d. Cir. 1947)). 

Given the importance of fair notice, the fundamental principle that agencies treat similar 

cases the same applies with no less force to immigration proceedings. While courts have 
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recognized that immigration officials may exhibit “a certain amount of asymmetry,” variation 

among immigration officials cannot create conflicting rules in identical cases. Henry v. INS, 74 

F.3d 1, 5-6 (1st Cir. 1996) (internal citations omitted). The agency cannot “flit serendipitously 

from case to case, like a bee buzzing from flower to flower, making up rules as it goes along.” 

Id. Indeed, a “rational system of law” demands consistent treatment of identical claims by the 

BIA, or, at the very least, an explanation for the inconsistency. Zhang v. Gonzales, 452 F.3d 167, 

174 (2d. Cir. 2006). The demand for consistency and predictability in agency decision-making is 

equally true of nonprecedential agency action. See, e.g., Davila-Bardales v. INS, 27 F.3d 1, 5–6 

(1st Cir. 1994) (“[W]e see no earthly reason why the mere fact of nonpublication should permit 

the agency to take a view of the law in one case that is flatly contrary to the view it set out in 

earlier (yet contemporary) cases, without explaining why it is doing so”). 

Here, there is no reason for the BIA to treat cases differently when they each present the 

same question of law. A reasonable agency fulfilling its statutory mandate to provide “clarity and 

uniformity” in the interpretation of our immigration laws should reach the same conclusion in 

every case presenting the exact same question of law. See 8 C.F.R. §1003.1(d)(1); BIA Prac. 

Man. Chapter 1.2(a). We know this is true because even in cases where the BIA exercises 

discretion, federal courts have repeatedly found that the agency acts arbitrarily when it treats 

similarly situated individuals differently without explanation. See, e.g., Zhang v. Gonzales, 452 

F.3d at 174 (holding that BIA decision to deny asylum to wife based on future fear of 

persecution was arbitrary and capricious when her husband was granted asylum on identical 

facts); Njuguna v. Ashcroft, 374 F.3d 765, 771 n.4 (9th Cir. 2004) (describing agency’s erratic 

decision-making on identical asylum applications as “disturbing”); Montano Cisneros v. U.S. 

Atty. Gen., 514 F.3d 1224, 1227 (11th Cir. 2008) (holding that BIA abused discretion when it 
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denied a motion to reopen in a case that was “highly similar” to a prior case that granted the 

motion); Galvez-Vergara v. Gonzales, 484 F.3d 798, 802-03 (5th Cir. 2007) (same).4 A fortiori, 

the BIA acts arbitrarily when it resolves cases differently that present no application of discretion 

whatsoever and present an identical question of law. 

In respondent’s case, the Immigration Judge’s decision below illustrates the confusion 

caused by the BIA’s inconsistent interpretation of § 212(c)’s application to the two CIMT 

deportability ground. While rejecting respondent’s citation to an unpublished BIA decision from 

2014 that supported 212(c) eligiblity, the Immigration Judge went on to cite four contrary BIA 

decisions from 2004, 2005, and 2008. I.J. Removal Proceedings Decision at12 (Nov. 30, 2017). 

In fact, as section A indicates, the BIA’s decisions have split down the middle, presenting 

Immigration Judges with an equal number of unpublished decisions to support conflicting 

interpretations of the law. While the Immigration Judge found respondent ineligible for a 

§ 212(c) waiver, another jurist would have found just as much support from BIA decisions to 

support the opposite conclusion. The BIA’s flip-flopping interpretations not only encourage 

disuniformity among adjudicators but have become a recipe for inequitable treatment. 

The consequence of the BIA’s schizophrenic approach to § 212(c) relief is that long-time 

lawful permanent residents are deprived of fair notice, a foundational element of due process. 

Since deportation is “the equivalent of banishment or exile” and “sometimes the most important 

part [] of the penalty” imposed on criminal defendants, the Supreme Court has recognized that 

                                                            
4 The United States Citizenship Immigration Service (USCIS) has faced similar condemnation 

for treating applications for investor visas differently when the applicants submitted “equivalent” 

applications connected to the same investments. See Doe v. United States Citizenship & 

Immigration Servs., 239 F. Supp. 3d 297 (D.D.C. 2017); Chiayu Chang v. United States 

Citizenship & Immigration Servs., No. CV 16-1740 (JDB) 2018 WL 746081 (D.D.C. Feb 7. 

2018). 
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noncitizens have a constitutional right to be advised of the immigration consequences of their 

plea. Padilla v. Kentucky, 559 U.S. at 364. In order to be effectively advised, however, there 

needs to be clarity on what the immigration consequences of a plea could be. Here, a lawful 

permanent resident with an open criminal matter who has one pre-1996 conviction that could be 

charged as a CIMT would be unable to “anticipate the immigration consequences of [a] guilty 

plea[]” See Mellouli v. Lynch, 135 S. Ct. 1980, 1987 (2015). Indeed, lawful permanent residents 

who face the potential of exile from their families now have no reliable gauge of whether the 

BIA would deem them eligible for § 212(c) relief should they enter a plea to a second CIMT. 

Their fate rests with the flip of a coin. 

C. The BIA should resolve the uncertainty surrounding the application of § 212(c) 

to the two or more CIMT removability ground by publishing a precedential 

decision. 

 

Continued uncertainty on the question at hand is untenable and will deny long-time 

lawful permanent residents who seek § 212(c) relief the fair notice that is essential to due 

process. In considering respondent’s appeal, the BIA should publish a precedential decision that 

resolves the persistent confusion about whether a § 212(c) waiver can be applied to the two 

CIMT deportability ground. 

As the highest administrative body for interpreting immigration laws and regulations, the 

BIA is tasked with providing “clear and uniform guidance to Immigrations Judges, DHS, and the 

general public” throughout the United States. 8 C.F.R. §1003.1(d)(1); BIA Prac. Man. Chapter 

1.2(a). Providing binding interpretations of immigration laws and regulations through 

precedential decisions is central to the BIA’s mission of ensuring uniform application of the 

Immigration and Nationality Act and its implementing regulations. See 8 C.F.R. §1003.1(g). The 

duty to publish binding precedent is particularly strong when the BIA considers questions of law 
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that present issues of “first impression” and that implicate issues of “significant public interest.” 

See BIA Prac. Man. Chapter 1.4(d)(i)(A). At the heart of respondent’s case and the twenty-five 

unpublished cases issued by the BIA, is one legal question of “first impression” that requires 

definitive resolution by the BIA. See id. Namely, whether an individual charged with two CIMT 

deportability is eligible to apply for § 212(c) relief when one of the predicate convictions dates 

after the repeal of § 212(c). Although this is a question of pure statutory construction, the BIA 

has been unable to give consistent answers. The fifty-fifty split in BIA decisions on this question 

have largely centered on the interpretation of Matter of Balderas, 20 I&N Dec. 389 (BIA 1991). 

Compare Exhibit A-10, In re Baptista, A041-959-497 (BIA Oct. 3, 2005), with Exhibit A-23, In 

re Judulang, A034-461-941 (BIA July 23, 2013) (affirming BIA’s judgment after DHS motion 

to reconsider). This clear split in the agency’s interpretation of its own precedent demands 

resolution through a published opinion. 

Although strictly legal, the question of whether Mr.  and others will be eligible for 

§ 212(c) relief implicates the weightiest of public interests. See BIA Practice Manual, Chapter 

§1.4(d)(i)(A). The BIA’s failure to provide a uniform interpretation of immigration laws will 

“tend[] to cause unjust discrimination and deny adequate notice” which may compromise an 

“individual’s constitutional right to due process.” Billeke-Tolosa v. Ashcroft, 385 F.3d at 712. 

For respondent and countless others like him, the importance of fair notice cannot be 

overemphasized. They are lawful permanent residents who have made their home in the United 

States for decades and face permanent separation from their families and communities. Given the 

“grave nature” of the consequences at issue, the need for a clear and consistent agency 

interpretation could not be greater. See Judulang v. Holder, 565 U.S. at 58. 
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Moreover, by allowing the issue to continue unresolved, the BIA’s arbitrary decision-

making may very well demand judicial review. Any individual respondent who loses in an 

unpublished decision can seek review from the federal courts and will have a record of 25 more 

unpublished decisions to demonstrate how the agency has flip-flopped on this question. Given 

the agency’s long history of arbitrary and capricious action, a reviewing court would not be 

obligated to show the BIA deference. See Indep. Petroleum Ass’n of Am. v. Babbitt, 92 F.3d at 

1258 (noting that a finding that agency action is arbitrary and capricious is “functionally 

equivalent” to a decision to that the agency is unreasonable under Chevron). Indeed, a reviewing 

court would have no agency decision to which it could offer deference since the BIA has 

provided an equal number of conflicting interpretations. Until the BIA discharges its duty to 

provide clarity on this question of law, a reviewing court will be compelled to offer its own 

interpretation. 

By publishing a binding precedent on the question at hand, the BIA would provide 

uniform guidance on a critical question of first impression and offer countless individuals the fair 

notice that they are due. 

 

II. The agency has discretion to grant § 212(c) relief when respondents are charged 
with two CIMT deportability, and one conviction is a pre-repeal plea. 

 
In ordering respondent removed, the Immigration Judge found § 212(c) relief “would 

provide Respondent with incomplete relief from removal.”  I.J. at 13. In so holding, the court 

ignored all recent unpublished BIA decisions that applied the “two pillar” analysis, and 

incorrectly applied Matter of Balderas. The court also failed to recognize the effect of the 

Supreme Court’s holding in Judulang and ignored the BIA’s clear holding in Abdelghany. The 
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BIA should issue a precedential decision finding § 212(c) relief applies to two CIMT 

deportability even when one predicate conviction is post-repeal. 

A. Each conviction constitutes one of “two essential pillars” in section 237(a)(2)(A)(ii), 

and the waiver of one CIMT necessarily defeats the removability charge. 

 

The BIA has repeatedly held that each CIMT conviction necessary to sustain two CIMT 

deportability is one of “two essential pillars” under § 237(a)(2)(A)(ii). That is, “a section 

237(a)(2)(A)(ii) charge has two essential pillars, the elimination of one of them by the grant of a 

section 212(c) waiver necessarily topples the entire charge.” Exhibit A-22, In re: Joel Judulang, 

A034-461-941 (BIA Nov. 1, 2012). 

This holding relies on the nature of a “finding of deportability” pursuant to 

§ 237(a)(2)(A)(ii), which requires the agency to sustain two predicate convictions as CIMTs not 

part of a single criminal scheme. See § 237(a)(2)(A)(ii). Because § 212(c) relief indisputably 

applies to crimes involving moral turpitude, any pre-repeal conviction covered by § 212(c) relief 

(based on the plea date) waives the predicate CIMT conviction.  

In the BIA’s own words, “a section 212(c) waiver eliminates the inadmissibility 

stemming from the conviction at which the waiver is directed.” Exhibit A-17, In re: Garcia, 

A090-348-182 (BIA Aug 6, 2007). “For once it is hypothesized that the respondent is eligible for 

212(c) relief with respect to one of the two pillars supporting the charge of deportability, the two 

CIMT charge must necessarily fall, because the remaining… conviction or pillar--standing 

alone--would not support the charge.”  Exhibit A-25, In re: Romero, A017-176-264 (BIA June 

10, 2014).  

As discussed supra, the BIA has rejected DHS motions reconsider on this discrete point 

twice. See Exhibit A-21, In re: Judulang, A034-461-941 (BIA July 23, 2013); Exhibit A-23, In 
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re: Ramon Mercedes, A093-023-368 (BIA July 14, 2008). The BIA has also never distinguished 

the “two pillar” analysis or explained why it was incorrect in a decision. 

B. The holding in Matter of Balderas addressed two CIMT deportability after a post-

relief conviction, not § 212(c) eligibility in the first instance. 

 

Instead of applying the “two pillar” analysis, discussed above, the Immigration Judge and 

decisions finding ineligibility for § 212(c) relief relied on Matter of Balderas, 20 I&N Dec. 389 

(BIA 1991).  

The central holding in Balderas is that “a conviction which has once been relied upon in 

a charge of deportability may be alleged as one of the ‘two crimes involving moral turpitude’ in 

a second proceeding” despite a prior grant of § 212(c) relief. Id. at 392. There are two aspects to 

this holding: (1) a two CIMT deportability charge is sustainable in a subsequent proceeding, and 

(2) deportability is sustainable despite a prior grant of § 212(c) relief on one predicate 

conviction.  

The requirement of a “subsequent proceeding” stemmed from regulatory guidance that 

required “a new application” if a respondent “subsequently becomes excludable or deportable on 

other grounds” resulting in “a new basis of excludability or deportability.” Id. at 393 (relying on 

former 8 C.F.R. § 212.3(b) (1991), now codified at 8 C.F.R. § 1212.3(d)). In a respondent’s first 

proceeding, this aspect of the regulation would be inapplicable. 

The requirement of a “prior grant” concerned the “prospective effect of section 212(c) 

relief” and not “eligibility for section 212(c) relief” in the first instance. See Exhibit A-25, In re: 

Romero, A017-176-264 (BIA June 10, 2014). For eligibility in the first instance, “the regulations 

make it clear that the grant of relief is specific to the grounds stated at the time of the grant of 

relief.” Balderas at 393. When a respondent seeks to waive two CIMT deportability as part of an 

initial grant of § 212(c) relief, Balderas is also inapplicable. 
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When a respondent has not previously been granted § 212(c) relief and has no subsequent 

conviction or new removal proceedings, Balderas’ holding that an offense that was previously 

waived may be used in subsequent removal proceedings is inapplicable. Accordingly, a 

successful application for § 212(c) relief will waive the ground of removal for two CIMTs such 

that respondent’s unwaived, post-repeal conviction will not render him removable. 

C. The underlying effect of § 212(c) relief authorizes the Attorney General to waive 

enforcement of removability determinations, not specific removability grounds. 

 

To the extent that Balderas relied on § 212(c) relief waiving “specific grounds,” that has 

been overruled by the Supreme Court. While invalidating the statutory counterpart rule as 

arbitrary and capricious in Judulang, the Supreme Court clarified that § 212(c) relief does not 

waive “a particular exclusion ground.” Judulang at 60. Instead, as long as the offense does not 

fall under specified exceptions, a grant of § 212(c) relief waives “the simple denial of entry.” Id. 

It does not waive any particular “ground[] of excludability or deportability.” Balderas at 391.  

In other words, granting § 212(c) relief allows the agency to “waive enforcement or 

execution of removability determinations.” Exhibit A-25, In re: Romero, A017-176-264 (BIA 

June 10, 2014). The agency “has authority under former section 212(c) to waive the execution of 

any removability determination made pursuant to section 237(a)(2)(A)(ii) of the Act that 

depends, in whole or in part, on a conviction that resulted from a plea agreement made before 

April 1, 1997.” Id. 

D. Abdelghany requires § 212(c) relief cover pre-repeal pleas that form the basis of two 

CIMT deportability. 

 

Respondent also qualifies for § 212(c) relief under the more recently formulated § 212(c) 

relief eligibility standard in Matter of Abdelghany, 26 I&N Dec. 254 (BIA 2014). In Abdelghany, 

the BIA held that a permanent resident “removable or deportable by virtue of a plea or conviction 
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entered before April 24, 1996, is eligible to apply for section § 212(c) relief in removal or 

deportation proceedings” unless subject to specified inadmissibility grounds or imprisoned five 

years as a result of an aggravated felony conviction. 26 I&N Dec. at 272 (emphasis added). Self-

evidently, sustaining § 237(a)(2)(A)(ii) deportability based on a pre-April 24, 1996 conviction 

means the non-citizen is deportable “by virtue of” that conviction, and the non-citizen is eligible 

for relief. 

Indeed, on pleas entered prior to April 24, 1996: “otherwise qualified applicants may 

apply for section 212(c) relief in removal proceedings to waive any ground of deportability, 

unless the applicant is subject to the [specified] grounds of inadmissibility.” 26 I&N Dec. at 266 

(emphasis in original). Because “any” deportability ground includes 237(a)(2)(A)(ii), the holding 

in Abdelghany is controlling. Respondent is thus eligible to apply for § 212(c) relief. 

This requirement is overlooked entirely by the Immigration Judge, who held that § 212(c) 

“relief only waives the removability grounds that stem from” respondent’s conviction. I.J. at 12. 

Of course, two CIMT deportability is a removability ground that “stems from” respondent’s pre-

repeal conviction, is covered under the clear language in Abdelghany, and waivable if respondent 

is granted § 212(c) relief. 

CONCLUSION 

 

The BIA should recognize, in a published decision, that § 212(c) relief is available to a 

respondent charged with deportability under § 237(a)(2)(A)(ii) when one predicate conviction 

resulted from a plea entered prior to the repeal of § 212(c). 
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Counsel
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 Pro se

Opinion

IN REMOVAL PROCEEDINGS

MOTION

APPLICATION: Reopening

The respondent moves to reopen and remand his case to the Immigration Court to apply for a waiver of 
inadmissibility under section 212(c) of the Immigration and Nationality Act, 8 U.S.C. § 1182(c) (repealed), in 
accordance with the recently promulgated regulations to implement the Supreme Court's decision in INS v. St. Cyr , 
533 U.S. 289 (2001) .

The respondent has the burden to prove his eligibility. See 69 Fed. Reg. 57826, 57833 (September 28, 2004) (to be 
codified at 8 C.F.R. § 1003.44(b)). The respondent is not eligible to apply for a section 212(c) waiver of the petit 
larceny conviction pursuant to the St. Cyr regulations because he has not proven that his plea agreement to the 
crime, committed in violation of section 155.25 of the New York Penal Law, occurred prior to April 1, 1997 (Exh. RR 
3; Tr. at 22-23 (April 7, 2003)). See 69 Fed. Reg. 57826, 57833, 57835 (September 28,  [*2]  2004) (to be codified 
at 8 C.F.R. §§ 1003.44(a), (b)(2); 1212.3(h)). See  Michel v. INS, 206 F.3d 253,265 (2nd Cir. 2000) (noting that the 
Board has held that the seriousness of the offense is not determinative of whether a crime involves moral turpitude); 
Matter of Alarcon, 20 I&N Dec. 557,558-59 (BIA 1992) (finding that a California petty theft conviction constitutes a 
crime involving moral turpitude); Matter of Esfandiary, 16 I&N Dec. 659,661 (BIA 1979) (finding that petit larceny is 
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a crime involving moral turpitude); Matter of S-, 5 I&N Dec. 678, 680-81 (finding that Canadian petty theft 
convictions constitute crimes involving moral turpitude because they involved a permanent taking).

Furthermore, even if the respondent's earlier 1982 New York conviction for grand larceny could be waived under 
section 212(c) of the Act, this form of relief does not act as a pardon or expungement of the conviction. Therefore, 
he is removable under the lodged charge under section 237(a)(2)(A)(ii) of the Act, 8 U.S.C. § 1227(a)(2)(A)(ii), [*3]  
for having been convicted of two crimes involving moral turpitude - the 1982 grand larceny conviction and the 1999 
petit larceny conviction. See  Matter of Balderas, 20 I&N Dec. 389, 393 (BIA 1991) (the Board held that a conviction 
which has once been relied in a charge of deportability may be alleged as one of the two crimes involving moral 
turpitude where the second crime is a subsequent conviction). Accordingly, we enter the following order.

Order: The motion to reopen is denied.
Panel Members: PAULEY, ROGER

BIA & AAU Non-Precedent Decisions
Copyright , Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document
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 Edward W. Pilot, Esquire
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Opinion

IN REMOVAL PROCEEDINGS
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CHARGE:

 Notice: Sec. 237(a)(2)(A)(ii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(ii)] - Convicted of two or more crimes 
involving moral turpitude

APPLICATION: Section 212(c) waiver; cancellation of removal; voluntary departure; remand

The respondent appeals the Immigration Judge's February 1, 2005, decision finding him removable as charged and 
pretermitting his applications for cancellation of removal and a waiver of inadmissibility under section 212(c) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(c) (repealed 1996), and granting him the alternative relief of 
voluntary departure. The Department of Homeland Security (the "DHS," formerly the Immigration and Naturalization 
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Service) filed a statement in support of the Immigration Judge's decision. The respondent has also filed a motion to 
remand, which the DHS opposes. The appeal will be sustained, and the record will be remanded.

The respondent is  [*2]  a native and citizen of Trinidad and Tobago. He was admitted to the United States as a 
lawful permanent resident in 1994. On February 2,1996, the respondent was convicted upon a plea of guilty of one 
count of petit theft in violation of Cal. Penal Code § 490.5 (Deering 1996). On December 17,1998, the respondent 
was convicted upon a plea of guilty to one count of petit theft with a prior in violation of Cal. Penal Code §§ 666,484 
(Deering 1996).

We agree with the respondent that his request for a section 212(c) waiver with respect to his 1996 conviction should 
have been addressed on the merits. The respondent is statutorily eligible for section 212(c) relief with respect to the 
1996 conviction. Moreover, if the respondent were granted a section 212(c) waiver he would no longer be 
removable as charged, and thus would not need cancellation of removal with respect to his 1998 conviction. That is 
because a section 212(c) waiver eliminates the inadmissibility stemming from the conviction at which the waiver is 
directed. When the sole removability charge [*3]  is for having been convicted after admission of two crimes 
involving moral turpitude, the grant of a section 212(c) waiver with respect to one of the underlying convictions 
precludes that conviction from being a basis for removal pursuant to the section 237(a)(2)(A)(ii) charge. In other 
words, because a section 237(a)(2)(A)(ii) charge has two essential pillars, the elimination of one of them by the 
grant of a section 212(c) waiver necessarily topples the entire charge of removability.

We note that the situation presented in this case is different from the one we addressed in Matter of Balderas, 20 
I&N Dec. 389 (BIA 1991). In Matter of Balderas, the alien was charged, in an earlier proceeding, with having 
committed two crimes involving moral turpitude: one a conviction for petty theft in 1983 and the other a conviction 
for accessory to burglary in 1988. The alien was granted section 212(c) relief. He was thereafter convicted in 1989 
of another petty theft offense. As a result, he was again charged with removability for having committed two crimes 
involving moral turpitude, namely the 1988 accessory to burglary crime for which he had been granted section 
212(c) relief,  [*4]  and the new 1989 petty theft offense. The Board held that, "since a grant of section 212(c) relief 
'waives' the finding of excludability or deportability rather than the basis of the excludability itself, the crimes alleged 
to be grounds for excludability or deportability do not disappear from the alien's record for immigration purposes," 
id. at 391 , and therefore that the charge was valid notwithstanding that one of the two convictions had previously 
been the subject of a section 212(c) waiver.

Here, by contrast, there is no new charge based on an intervening conviction for a crime involving moral turpitude. 
There is a single charge in a single proceeding. The charge is that the respondent has been convicted of two 
crimes involving moral turpitude. Once it is hypothesized that on one of those convictions the respondent succeeds 
in obtaining section 212(c) relief, the charge is no longer viable. Accordingly, we need not reach the issue of 
whether the respondent could receive both a section 212(c) waiver with respect to his 1996 conviction and 
cancellation of removal with respect to his 1998 conviction.

For these reasons, we will sustain the respondent's appeal and [*5]  will remand the record for consideration of the 
merits of his application for section 212(c) relief. We note that if such relief is granted, that ends the matter because 
he would no longer be removable as charged. If, however, the respondent is denied section 212(c) relief, then his 
1998 conviction terminates his period of continuous residence, rendering him ineligible for cancellation of removal. 
Section 240A(d)(l) of the Act, 8 U.S.C. § 1229b(d)(l). In that event, the respondent can pursue his application for 
adjustment of status on remand. Therefore, and in light of our disposition of his appeal, it is unnecessary for us to 
address the respondent's motion to remand.

ORDER: The appeal is sustained.

FURTHER ORDER: The record is remanded to the Immigration Court for further proceedings consistent with the 
foregoing opinion and for the entry of a new decision.

Board Member Filppu concurs in the remand, to allow consideration of the adjustment of status claim, but dissents 
as to the maj ority' s interpretation of Matter ofBalder as, supra. A section 212(c) waiver does not eliminate a 

2005 Immig. Rptr. LEXIS 5180, *1
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Opinion
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 Notice: Sec. 237(a)(2)(B)(i), I&N Act [8 U.S.C. § 1227(a)(2)(B)(i)] -Convicted of controlled substance violation

APPLICATION: Waiver of inadmissibility pursuant to section 212(c) of the Act

The Department of Homeland Security (DHS, formerly the Immigration and Naturalization Service) appeals from the 
Immigration Judge's April 15, 2003, decision granting the respondent a waiver under section 212(c) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(c) (repealed 1996). The appeal will be sustained and the record 
will be remanded for further proceedings.
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The respondent, initially served with a Notice to Appear on April 9, 1997, was charged with removability as a 
controlled substance violator, pursuant to section 237(a)(2)(B)(i) of the Act, on account of his August 29, 1996 
conviction for possession of methamphetamine (Exh. 1). On May 24,2002, the DHS lodged a second charge of 
removability, charging the respondent as an aggravated felon under section 237(a)(2)(A)(iii) of [*2]  the Act for his 
conviction, on April 29,1994, for accessory (Exh. 1A). Lastly, on October 11, 2002, the DHS charged the 
respondent for having been convicted of two or more crimes involving moral turpitude (CIMT), under section 
237(a)(2)(A)(ii) of the Act. As a basis for this CIMT charge, the DHS alleged that the respondent was convicted, on 
January6, 1992, for driving without a license and property damage, on January 10,1994, for battery, on April 29, 
1994, for accessory to robbery, on January 4,1995,forpetty theft, on January 17,1995, for willful infliction of injury 
and for resisting, delaying or obstructing an officer, and on May 6, 1999, for forgery (Exh. IB).

The Immigration Judge found the respondent removable as charged, as a controlled substance violator, an 
aggravated felon, and an alien having been convicted of two or more CIMTs (I.J. at 2). Moreover, the Immigration 
Judge found that the respondent had demonstrated statutory eligibility for section 212(c) relief, and granted this 
relief as a matter of discretion (I.J. at 9). Specifically, the Immigration Judge found that while the respondent could 
waive all convictions except for his May 6, 1999, forgery conviction under [*3]  a section 212(c) waiver, the 
respondent did not need an accompanying waiver in conjunction with section 212(c) because the remaining 1999 
forgery conviction did not stand alone to sustain a removability or inadmissibility charge (I.J. at 3,4). The DHS 
appeals this portion of the Immigration Judge's decision, arguing that the respondent remains removable under 
section 237(a)(2)(A)(ii) of the Act, and that, notwithstanding his grant of section 212(c) relief, he remains ineligible 
for any waiver to waive this outstanding section 237(a)(2)(A)(ii) of the Act. 1

We agree with the DHS that the respondent remains removable under section 237(a)(2)(A)(ii) of the Act, 
notwithstanding the waiver of his pre-April 24, 1996 convictions. 2 In Matter of Balderas, 20 I&N Dec. 389,391 (BIA 
1991), we indicated that a grant of section 212(c)  [*4]  relief "does not issue a pardon or expungement of the 
conviction itself … the crimes alleged to be grounds for excludability or deportability do not disappear from the 
alien's record for immigration purposes." In the instant case, the Immigration Judge appears to employ her grant of 
a section 212(c) waiver as an informal expungement of the respondent's convictions, in contradiction to our holding 
in Matter of Balderas, supra. However, as the DHS correctly argues, the respondent's 1992,1994,and 1995 
convictions still remain on the respondent's criminal record subsequent to the Immigration Judge's grant of a 
section 212(c) waiver, and, in conjunction with the respondent's unwaived 1999 forgery conviction, these 
convictions support the respondent's ongoing removability, under section 237(a)92)(A)(ii), as an alien who has been 
convicted for two or more CIMTs. Moreover, given that the respondent appears ineligible for any form of relief from 
removability under this charge, we will sustain the DHS's appeal and remand the record to allow the Immigration 
Judge to enter further findings regarding the respondent's removability. See Noriega-Lopez v. Ashcroft, 335 F.3d 
874 (9th  Cir. 2003).

Accordingly, the following orders will be entered.

ORDER: The DHS appeal is sustained and the Immigration Judge's April 15, 2003, decision is vacated.

FURTHER ORDER: The record is remanded to the Immigration Court for further proceedings consistent with the 
foregoing decision.
Panel Members: GRANT, EDWARD R. HOLMES, DAVID B. MILLER, NEIL P.   
Return to Text

 [*6] 

1 Footnote 1.  Given that we agree with the DHS argument in this regard, we need not address the remaining appellate 
arguments regarding the respondent's section 212(c) application. 

2 Footnote 2.  All parties agree that the respondent is eligible to apply for a waiver of inadmissibility pursuant to section 212(c) for 
all of his convictions to which he pled guilty or nolo contendere prior to April 24, 1996. See INS v. St. Cyr, 533 U.S. 289 (2001).  

2005 Immig. Rptr. LEXIS 13704, *1
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 ORDER: 

PER CURIAM. The respondent appeals from the Immigration Judge's May 21, 2004, discretionary denial of her 
request for a waiver of inadmissibility pursuant to section 212(c) of the Act. The Department of Homeland Security 
(DHS, formerly the Immigration and Naturalization Service), in its response brief, argues that the respondent is 
statutorily ineligible for section 212(c) relief. We agree with the DHS, and dismiss the respondent's appeal on that 
basis.

The respondent, initially served with a Notice to Appear on April 4, 2001, was charged with removability as an 
aggravated felon, pursuant to section 237(a)(2)(A)(iii) of the Act, on account of her November 8, 1991 conviction for 
grand theft of personal property (Exh. 1). The DHS argues that because the respondent also received a conviction, 
on March 17,1997, for attempted fraudulent use of a credit card (Exh. 15), she is ineligible for section 212(c) 
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because she remains removable under section 237(a)(2)(A)(ii) of the Act, and no relief is  [*2]  available to her to 
waive this outstanding removability charge. In Matter of Balderas, 20 I&N Dec. 389, 391 (BIA 1991), we indicated 
that a grant of section 212(c) relief "does not issue a pardon or expungement of the conviction itself… the crimes 
alleged to be grounds for excludability or deportability do not disappear from the alien's record for immigration 
purposes." As such, even if the respondent's 1991 conviction is waivable, in conjunction with the respondent's 
unwaived 1997 theft conviction, these convictions support the respondent's ongoing removability, under section 
237(a)(2)(A)(ii), as an alien who has been convicted for two or more crimes involving moral turpitude. As such, we 
find the respondent ineligible for a waiver of inadmissibility pursuant to section 212(c) of the Act, and the appeal is 
dismissed."
Panel Members: OSUNA, JUAN P.
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PER CURIAM. On May 12, 2005, the Immigration Judge certified his March 22, 2005, decision to the Board. The 
Immigration Judge pretermitted the respondent's simultaneous applications for a waiver of inadmissibility and 
cancellation of removal under sections 212(c) and 240A(a) of the Immigration and Nationality Act. We concur with 
the result of the Immigration Judge's decision in this matter. There is no dispute that the respondent's 1993 
conviction constitutes an aggravated felony, as defined in section 101(a)(43)(G) of the Act. We agree that, as a 
result of  [*2]  the decision of the United States Supreme Court in INS v. St. Cyr, 533 U.S. 289 (2001) , the 
respondent is eligible to apply for a waiver of inadmissibility for his 1993 conviction for Theft under former section 
212(c) of the Act. That conviction was obtained pursuant to the respondent's plea of guilty in 1993. However, even if 
the respondent were to obtain a waiver of inadmissibility under section 212(c) of the Act for his 1993 aggravated 
felony conviction, the conviction would nevertheless still statutorily bar him from receiving cancellation of removal, 
despite the waiver of the aggravated felony ground of removal. See 8 U.S.C. § 1229b(a)(3) of the Act; 8 C.F.R. § 
1212.3(d).

In particular, the Board has held that a grant of a waiver under section 212(c) of the Act does not act to eliminate 
the conviction for purposes of applications for other forms of relief. See  Matter of Balderas, 20 I&N Dec. 389 (BIA 
1991). In Matter of Balderas, supra , the DHS sought to use a criminal conviction to form the basis of a second set 
of deportation proceedings wherein the prior [*3]  proceedings, based upon the same conviction, had previously 
been terminated by a grant of relief under section 212(c) of the Act. The Board held that since a grant of section 
212(c) relief waives the finding of excludability or deportability rather than the basis of the excludability itself, "the 
crimes alleged to be grounds for excludability or deportability do not disappear from the alien's record for 
immigration purposes." See  Matter of Balderas, supra, at 391 . Inasmuch as the grant of a waiver under section 
212(c) of the Act does not act to eliminate the conviction for purposes of applications for other forms of relief, the 
respondent would be statutorily ineligible for cancellation of removal, due to his aggravated felony conviction.

Furthermore, as noted by the Immigration Judge, section 240A(c)(6) of the Act provides that an alien who has been 
granted relief under section 212(c) of the Act is ineligible for cancellation of removal under section 240A(a) of the 
Act. However, the Immigration Judge found that this section of the Act is not applicable in this matter, inasmuch as 
the respondent has not been previously granted 212(c) relief and the Board has precedent [*4]  decisions permitting 
an alien to seek simultaneous waivers in removal proceedings. While we are cognizant of the fact that Board case 
law permits an alien to apply for simultaneous waivers, in none of those cases has there been a statutory 
counterpart to section 240A(c)(6) of the Act that would have affected our analysis on a criminal alien's applications 
for multiple forms of relief, which he or she sought to be adjudicated simultaneously. The enactment of section 
240A(c)(6) of the Act precludes aliens, such as the respondent, from simultaneously applying for, or being granted, 
a waiver of inadmissibility under section 212(c) of the Act and for cancellation of removal under section 240 A(a) of 
the Act.

For the foregoing reasons, we find that the respondent is ineligible for a simultaneous grant of relief under sections 
212(c) and 240A(a) of the Act. Accordingly, the result of the Immigration Judge's decision is affirmed.
Panel Members: PAULEY, ROGER

BIA & AAU Non-Precedent Decisions
Copyright , Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

2005 Immig. Rptr. LEXIS 15834, *1

61





2005 Immig. Rptr. LEXIS 2208
Board of Immigration Appeals

Date: OCT 03, 2005

File: A041-959-497 - Boston

BIA & AAU Non-Precedent Decisions

Reporter
2005 Immig. Rptr. LEXIS 2208 *

In re: JOSE ANTONIO ALVES BAPTISTA

Core Terms

immigrate, inadmissibility, eligibility

Counsel

 [*1] 

ON BEHALF OF RESPONDENT:

 Jose Espinosa, Esquire

Opinion

IN REMOVAL PROCEEDINGS

APPEAL

 ORDER: 

PER CURIAM. The respondent appeals from the Immigration Judge's May 11, 2004, denial of his request for a 
waiver of inadmissibility pursuant to section 212(c) of the Act. The appeal is dismissed.

The respondent, initially served with a Notice to Appear on July 13,2000, was charged with, and conceded, 
removability for having been convicted of two crimes involving moral turpitude (CIMTs), pursuant to section 
237(a)(2)(A)(ii) of the Act, on account of his May 15, 1996 and October 17, 1996 convictions for malicious 
destruction of property, as well as his May 15, 1996 conviction for receiving stolen property (Exh. 1, 1-A).1 The 
respondent now argues that he should not be found removable under section 237(a)(2)(A)(ii) of the Act, because 
his May 15, 1996, convictions may be waived pursuant to section 212(c) of the Act. We disagree. As an initial 
matter, the respondent conceded removability below,  [*2]  and we therefore find this argument outside the scope of 
proper appellate review. Moreover, inasmuch as the respondent now argues that he is eligible for a waiver of 

1 Footnote 1.  The Department of Homeland Security thereafter lodged further allegations and charges on August 17, 2000 (Exh. 
1-A). 
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inadmissibility pursuant to section 212(c) of the Act, we note that his October 17,1996 conviction is not waivable 
under section 212(c) and that he therefore remains removable under section 237(a)(2)(A)(ii) of the Act. See  Matter 
of Balderas, 20 I&N Dec. 389, 391 (BIA 1991) (a grant of section 212(c) relief "does not issue a pardon or 
expungement of the conviction itself… the crimes alleged to be grounds for excludability or deportability do not 
disappear from the alien's record for immigration purposes"). Lastly, notwithstanding the respondent's appellate 
argument, he is ineligible for cancellation of removal because, as an immigrant who entered the United States on 
November 21, 1989 and was thereafter convicted of a CIMT on May 15, 19967 he can not demonstrate the 
requisite continuous physical presence necessary for eligibility under section 240A(a) of the Act.

Accordingly, the appeal is dismissed.
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IN REMOVAL PROCEEDINGS
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CHARGE:

 Notice: Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] -Convicted of aggravated felony

APPLICATION: Waiver of inadmissibility pursuant to section 212(c) of the ActORDER:

PER CURIAM. The Department of Homeland Security (the ''DHS'', formerly the Immigration and Naturalization 
Service) has appealed from the Immigration Judge's decision dated June 22, 2004. The respondent has also 
appealed the Immigration Judge's decision inasmuch as he determined the respondent's 2001 conviction to be a 
crime involving moral turpitude. Reversal of the decision is required by an intervening Board precedent pursuant to 
8 C.F.R. § 1003.1(e)(5). Given our recent decision in Matter of Brieva, 23 I&N Dec. 766 (BIA 2005), the respondent 
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is ineligible for a section 212(c) waiver of inadmissibility inasmuch as his conviction for attempted aggravated 
assault, and his resulting removability as an aggravated felon under section 101(a)(43)(F) of the Immigration and 
Nationality Act [*2]  , has no statutory counterpart in inadmissibility under section 212(a) of the Act.

Moreover, we agree with the DHS, that the respondent remains removable under section 23 7(a)(2)(A)(ii) of the Act 
for his December 13,2001 assault conviction, notwithstanding the waiver of his pre-April 24, 1996 convictions.1 As 
such, we find no merit to the respondent's cross-appeal. In  Matter of Balderas, 20 I&N Dec. 389,391 (BIA 1991), 
we indicated that a grant of section 212(c) relief ''does not issue a pardon or expungement of the conviction itself… 
the crimes alleged to be grounds for excludability or deportability do not disappear from the alien's record for 
immigration purposes.'' Thus, as the DHS correctly argues, the respondent's 1996 attempted assault conviction still 
remain on the respondent's criminal record subsequent to the Immigration Judge's grant of a section 212(c) waiver, 
and, in conjunction with the respondent's unwaived 2001 assault conviction, these convictions support the 
respondent's [*3]  ongoing removability, under section 237(a)(2)(A)(ii), as an alien who has been convicted for two 
or more crimes involving moral turpitude. Moreover, given that the respondent appears ineligible for any form of 
relief from removability under this charge, we will sustain the DHS's appeal and order the respondent removed as 
charged in the Notice to Appear.

Accordingly, the Immigration Judge's decision, dated June 22, 2004, is vacated.

FURTHER ORDER: The respondent is ordered removed from the United States to Tonga.
Panel Members: HESS, FRED  
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1 Footnote 1.  All parties agree that the respondent is eligible to apply for a waiver of inadmissibility pursuant to section 212(c) for 
all of his convictions to which he pled guilty or nolo contendere prior to April 24, 1996. See   INS v. St. Cyr, 533 U.S. 289 (2001) . 
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APPLICATION: Reopening; section 212(c) waiver; cancellation of removal

The respondent appeals the Immigration Judge's November 9,2004, decision denying his motion to reopen. The 
Department of Homeland Security (the "DHS." formerly the Immigration and Naturalization Service) has filed an 
opposition. The respondent has also filed a special motion to reopen under recently enacted regulations relating to 
section 212(c) waivers. The appeal will be sustained, the motion will be granted, and the record will be remanded.
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The respondent is a native and citizen of Jamaica who entered the United States as a lawful permanent resident in 
1988. On July 10, 1989, the respondent was convicted upon a plea of guilty of one count of third-degree grand theft 
in violation of Fla. Stat. ch. 812.014 (1989). On December 19, 2000, the respondent was convicted by a jury  [*2]  of 
one count of petit theft in violation of Fla.Stat. ch. 812.014 (2000). Neither crime qualifies as an aggravated felony 
because of the sentences the respondent received. 1 The respondent seeks a section 212(c) waiver and 
cancellation of removal.

As a procedural matter, we note that while the respondent's appeal was pending new regulations were enacted that 
allowed certain aliens to seek reopening to pursue waivers of inadmissibility under section 212(c) of the Act, 8 
U.S.C. § 1182(c) (repealed 1996). The respondent filed such a motion. Under the new regulations, special motions 
to reopen to pursue section 212(c) relief are exempt from the time and numerical limitations of 8 C.F.R. § 
1003.2(c)(2). Accordingly, we will address the merits of the respondent's request for a section 212(c) waiver without 
regard to the timeliness requirement of 8 C.F.R. § 1003.2(c)(2).

We agree with the respondent that he is statutorily eligible for a section 212(c) waiver with respect to his 1989 
conviction. Moreover, we [*3]  conclude that if the respondent were granted a section 212(c) waiver he would no 
longer be removable as charged, and thus would not need cancellation of removal with respect to his 2000 
conviction. That is because a section 212(c) waiver eliminates the inadmissibility stemming from the conviction at 
which the waiver is directed. When the sole removability charge is for having been convicted after admission of two 
crimes involving moral turpitude, the grant of a section 212(c) waiver with respect to one of the underlying 
convictions precludes that conviction from being a basis for removal pursuant to the section 237(a)(2)(A)(ii) charge. 
In other words, because a section 237(a)(2)(A)(ii) charge has two essential pillars, the elimination of one of them by 
the grant of a section 212(c) waiver necessarily topples the entire charge of removability.

We note that the situation presented in this case is different from the one we addressed in Matter of Balderas, 20 
l&N Dec. 389 (BIA 1991). In Matter of Balderas, the alien was charged,, in an earlier proceeding, with having 
committed two crimes involving moral turpitude: one a conviction for petty theft in 1983 and the other a 
conviction [*4]  for accessory to burglary in 1988. The alien was granted section 212(c) relief. He was thereafter 
convicted in 1989 of another petty theft offense. As a result, he was again charged with removability for having 
committed two crimes involving moral turpitude, namely the 1988 accessory to burglary crime for which he had 
been granted section 212(c) relief, and the new 1989 petty theft offense. The Board held that, "since a grant of 
section 212(c) relief 'waives' the finding of excludability or deportability rather than the basis of the excludability 
itself, the crimes alleged to be grounds for excludability or deportability do not disappear from the alien's record for 
immigration purposes," id. at 391, and therefore that the charge was valid notwithstanding that one of the two 
convictions had previously been the subject of a section 212(c) waiver.

Here, by contrast, there is no new charge based on an intervening conviction for a crime involving moral turpitude. 
There is a single charge in a single proceeding. The charge is that the respondent has been convicted of two 
crimes involving moral turpitude. Once it is hypothesized that on one of those convictions the respondent  [*5]  
succeeds in obtaining section 212(c) relief, the charge is no longer viable. Accordingly, we need not reach the issue 
of whether the respondent could receive both a section 212(c) waiver with respect to his 1989 conviction and 
cancellation of removal with respect to his 2000 conviction.

We note that, in this case, the disposition of the respondent's application for section 212(c) relief is determinative of 
these proceedings. A grant of a section 212(c) waiver would provide the respondent relief from the charged grounds 
of removability and thus would the end the matter. However, if the respondent is denied section 212(c) relief, then 

1 Footnote 1.  The Immigration Judge's August 1, 2003. order of removal states that the 1989 conviction is an aggravated felony, 
but does so without analysis. The DHS has not charged the respondent with removability for an aggravated felony, and the 
respondent aptly points out that each of his convictions resulted in a sentence of less than 1 year in jail. See section 
101(a)(43)(G) of the Immigration and Nationality Act, 8 U.S.C. § 1101 (a)(43)(G) (deeming an aggravated felony to arise from a 
theft offense that resulted in at least a sentence to imprisonment of 1 year). 
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his 1989 conviction terminates his period of continuous residence, rendering him ineligible for cancellation of 
removal. Section 240A(d)(l) of the Act, 8 U.S.C. § 1229b(d)(l).

For these reasons, we conclude that reopening is warranted to address the merits of the respondent's applications 
for section 212(c) relief. Therefore, the appeal will be sustained.

ORDER: The appeal is sustained.

FURTHER ORDER: The motion to reopen is granted.

FURTHER ORDER: The record is remanded to the Immigration Court for further proceedings consistent with 
the [*6]  foregoing opinion and for the entry of a new decision.
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The respondent appeals from the Immigration Judge's December 5, 2005, decision. In that decision, the 
Immigration Judge pretermitted the respondent's application for a waiver pursuant to section 212(c) of the 
Immigration and Nationality Act ("Act") and ordered him removed from the United States to the Dominican Republic. 
The respondent's appeal will be dismissed.

The Department of Homeland Security (the "DHS," formerly the Immigration and Naturalization [*2]  Service) 
served the respondent with a Notice to Appear (Form 1-862) on April 3, 2004, alleging that on March 9, 1993, the 
respondent was convicted of the crime of Attempted Burglary in the First Degree, in violation of New York State 
Penal Law section 110/140.30. Based on the foregoing allegation, the DHS charged the respondent as removable 
pursuant to section 237(a)(2)(A)(iii) of the Act, as an aggravated felon as described in sections 101(a)(43)(G) and 
(U) of the Act (Exh. 1). On August 5, 2004, the DHS lodged an additional charge of removability pursuant to section 
237(a)(2)(E)(i) of the Act, alleging that on February 25,2004, the respondent was convicted for the offense of 
attempted endangering the welfare of a child in violation of New York Penal Code section 110/260.10. Finally, on 
October 12, 2004, the DHS lodged an additional charge of removability pursuant to section 237(a)(2)(A)(ii) of the 
Act, alleging that on April 27,1992, the respondent was convicted for the offense of Attempted Burglary in the third 
degree, in violation of New York State Penal Law section 110/140.20.

The respondent does not dispute the charge of removability under section 237(a)(2)(A)(iii) of the [*3]  Act. Nor does 
the respondent dispute that his 1992 and 1993, burglary convictions are crimes involving moral turpitude. However, 
the respondent does argue that his 2004, conviction for the offense of attempted endangering the welfare of a child 
in violation of New York Penal Law section 110/260.10 is not a crime involving moral turpitude. Specifically, the 
respondent argues that it was improper for the Immigration Judge to consider the sworn statements of the police 
officer in making her determination that the respondent's 2004 conviction was one of moral turpitude. In addition, 
the respondent argues that he is not removable pursuant to section 237(a)(2)(E)(i) of the Act. In this . regard, the 
respondent notes that the Immigration Judge did not adequately, if at all, address the section 237(a)(2)(E)(i) of the 
Act charge of removability in his decision. Based on the foregoing, the respondent argues that he is eligible for a 
waiver under section 212(c) of the Act. We disagree.

The issue of whether the respondent's 2004, conviction for the offense of attempted endangering the welfare of a 
child in violation of New York Penal Law section 110/260.10 is a crime involving moral turpitude,  [*4]  is a question 
of law within the regulatory parameters of our jurisdiction which we will review de novo. See 8 C.F.R. § 
1003.1(d)(3)(ii). Initially, we agree with the respondent that the Immigration Judge's reliance on the police officer's 
statement, made part of exhibit 5 A, was improper. See generally  Matter of Short, 20 I&N Dec. 136,137 (BIA 
1989)(stating "[t]he statute under which the conviction occurred controls"). However, we find the Immigration 
Judge's reliance on these statements is harmless error. See  Matter of Santos, 19 I&N Dec. 105 (BIA 1984). The 
respondent concedes on appeal that he was convicted under part 1 of New York Penal Law section 110/260.10. 
That portion of the New York statute provides:

A person is guilty of endangering the welfare of a child when:
1. He knowingly acts in a manner likely to be injurious to the physical, mental or moral welfare of a child less 
than seventeen years old or directs or authorizes such child to engage in an occupation involving a substantial 
risk of danger to his life or health. 

 New York Penal Law § 110/260.10. Given the language of the statute, it [*5]  was unnecessary for the Immigration 
Judge to look behind the record to determine whether the respondent's individual conduct was turpitudenous, as 
the nature of the criminal conduct described in the statute under which the respondent was convicted is inherently 
turpitudinous. See  Matter of Short, supra (stating, "[i]f [the statute] defines a crime in which turpitude necessarily 
inhere, then the conviction is for a crime involving moral turpitude"). Considering, among other things, the nature of 
this crime, we find that it satisfies the definition of a crime involving moral turpitude. See  Matter of Perez-Contreras, 
20 I&N Dec. 615 (BIA 1992); Matter of Danesh, 19 I&N Dec. 669 (BIA 1988) (defining turpitudinous conduct as 
inherently base, vile, or depraved, and contrary to the accepted rules of morality).

Finally, we acknowledge that the Immigration Judge failed to adequately address whether the respondent was 
removable pursuant to section 237(a)(2)(E)(i) of the Act, on account of his 2004 conviction for the offense of 
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attempted endangering the welfare of a child in violation of New York Penal Law section 110/260.10. However, 
insofar as we have  [*6]  found the respondent's 2004, offense to be one involving moral turpitude, the respondent 
is ineligible for a waiver pursuant to section 212(c) of the Act. See  INS v. St. Cyr, 533 U.S. 289 (2001) (extending 
the 212(c) waiver of inadmissibility to aliens with certain criminal convictions prior April 1, 1997); 8 C.F.R. § 1212.3. 
Our finding with respect to this issue is fully dispositive as to the respondent's lack of eligibility for relief and 
removability. As such, we need not address whether the respondent's 2004, conviction for the offense of attempted 
endangering the welfare of a child in violation of New York Penal Law section 110/260.10 renders the respondent 
removable pursuant to section 237(a)(2)(E)(i) of the Act.

Accordingly, the following order will be entered.

ORDER: The respondent's appeal will be dismissed.
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 ORDER: 

PER CURIAM. The respondent appeals the Immigration Judge's December 2,2004, decision finding the respondent 
ineligible for relief and ordering his removal from the United States. The appeal is dismissed.

We agree with the Immigration Judge that the respondent can not obtain a waiver of inadmissibility for his 1993 
grand theft conviction, resulting in his removability as an aggravated felon under section 237(a)(2)(A)(iii) of the 
Immigration and Nationality Act, in conjunction with cancellation of removal for his 2003 petty theft conviction which 
created his additional removability under section 237(a)(2)(A)(ii) of the Act. Former section 212(c) of the Act does 
not serve to extinguish the existence of the respondent's 1993 aggravated felony conviction. See   Matter of 
Balderas, 20 I&N Dec. 389,391 (BIA 1991) (stating that "when section 212(c) relief is granted, the Attorney General 
 [*2]  does not issue a pardon or expungement of the conviction" and that "the crimes … do not disappear from the 
alien's record for immigration purposes"). Thus, because the respondent's 1993 aggravated felony conviction would 
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not be quashed or otherwise excused even were he granted a waiver of inadmissibility, the respondent would not 
be able to apply for cancellation of removal, since section 240A of the Act precludes an alien convicted of any 
aggravated felony from obtaining such relief. See section 240A of the Act, 8 U.S.C. § 1229b (emphasis added). As 
such, we find no reason to disturb the Immigration Judge's decision, and the appeal is dismissed.
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APPLICATION: Cancellation of removal; waiver of deportability

The respondent appeals from an Immigration Judge's May 24, 2006, decision sustaining the charge of deportability 
against him and pretermitting his applications for cancellation of removal under section 240A(a) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1229a(a), and a waiver of deportability under former section 212(c) of the 
Act, 8 U.S.C. § 1182(c) (1994). The appeal will be dismissed in part and sustained in part, and the record will be 
remanded for further proceedings.

The respondent is a native and citizen of Mexico and a lawful permanent resident of the United States, having 
adjusted his status on April 14, 1989, pursuant to section 245(a) of the Act, 8 U.S.C. § 1255(a) [*2]  (Exh. 1). On 
September 21,1993, he was convicted pursuant to a guilty plea of assault with a deadly weapon by means of force 
likely to produce great bodily injury, a felony in violation of section 245(a)(1) of the California Penal Code (Exh. 2). 
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On the basis of this conviction, the Department of Homeland Security (the "DHS"), formerly the Immigration and 
Naturalization Service, initiated the present removal proceedings, in which the respondent is charged with 
deportability as an alien convicted of a crime involving moral turpitude committed within 5 years after the date of 
admission for which a sentence of at least 1 year may be imposed. See section 237(a)(2)(A)(i) of the Act, 8 U.S.C. 
§ 1227(a)(2)(A)(i). The respondent, through counsel, conceded the charge of deportability and expressed an 
intention to apply for relief from removal (Tr. at 19), including a section 212(c) waiver and cancellation of removal. 
The Immigration Judge sustained the charge and pretermitted both forms of relief, and the respondent now 
appeals.

On appeal, the respondent argues, among other things, that his conviction [*3]  under section 245(a)( 1) of the 
California Penal Code does not qualify as a crime involving moral turpitude. In response to this argument, we would 
simply note that the respondent, through counsel, expressly admitted all factual allegations contained in the 
charging document and expressly conceded that he was removable from the United States as charged (Tr. at 19). 
Applicable regulations, which have the force and effect of law as to the Immigration Judges and this Board, provide 
in pertinent part that "the immigration judge may determine that removability as charged has been established by 
the admissions of the respondent." 8 C.F.R. § 1240.10(c) (2006). Accordingly, we conclude that the distinct and 
formal concession of removability, made by the respondent's attorney acting in her professional capacity during the 
respondent's removal hearing, is binding on the respondent as a judicial admission, and he will not now be heard to 
challenge the factual findings or legal conclusions of the Immigration Judge that arose from that concession. See  
Matter of Velasquez, 19 I&N Dec. 377, 382 (BIA 1986) . Accordingly, that portion of the respondent's [*4]  appeal 
that challenges the Immigration Judge's finding of deportability will be summarily dismissed pursuant to 8 C.F.R. § 
1003.1 (d)(2)(i)(B) (authorizing summary dismissal of appeals, or portions of appeals, when "[t]he only reason for 
the appeal specified by the party concerned involves a finding of fact or a conclusion of law that was conceded by 
that party at a prior proceeding").

Turning to the issue of relief, we begin by affirming the Immigration Judge's determination that the respondent is not 
eligible for cancellation of removal under section 240A(a). To be eligible for cancellation of removal under section 
240A(a), an alien must demonstrate, among other things, that he "has resided in the United States continuously for 
7 years after having been admitted in any status." See section 240A(a)(2) of the Act. For purposes of this 
requirement, moreover, "any period of continuous residence … shall be deemed to end … when the alien has 
committed an offense referred to in section 212(a)(2) that renders the alien inadmissible to the United States under 
section 212(a)(2) or removable from the United States under section 237(a)(2).  [*5]  ..." Section 240A(d)(l) of the 
Act. As the respondent conceded below, his California conviction for assault with a deadly weapon by means of 
force likely to produce great bodily injury is a "crime involving moral turpitude." A crime involving moral turpitude is 
an offense "referred to" in section 212(a)(2)( A)(i)(I) of the Act, and in this instance the offense "renders" the 
respondent removable under section 237(a)(2)(A)(i) of the Act. Furthermore, the conviction record reflects that this 
offense was committed in 1993, less than 7 years after the respondent's only known "admission" to the United 
States in 1989. Accordingly, we find no reversible error in the Immigration Judge's decision pretermitting the 
respondent's application for cancellation of removal based on his failure to establish the period of continuous 
residence required by section 240A(a)(2).

Finally, we address the Immigration Judge's determination that the respondent is not eligible for a section 212(c) 
waiver. In pretermitting this application, the Immigration Judge noted that the respondent had sustained a conviction 
in 2006 for making criminal threats in violation of section 422 of the California Penal Code [*6]  , another crime 
involving moral turpitude. Cf. Matter ofAjami, 22 I&N Dec. 949,952 (BIA 1999) (holding that "the intentional 
transmission of threats is evidence of a vicious motive or a corrupt mind"). According to the Immigration Judge, this 
conviction precludes the respondent from obtaining section 212(c) relief because it occurred after the repeal of 
former section 212(c) in 1997. On the present record, we do not agree.

At the outset, we recognize that the respondent's 2006 California conviction for making criminal threats may be 
considered by the Immigration Judge in connection with the respondent's eligibility for section 212(c) relief, even 
though it has not been charged as the factual predicate for any ground of deportability.  United States v. Gonzalez-
Valerio, 342 F.3d 1051, 1055-56 (9th Cir. 2003) . However, because that 2006 conviction does not support any 
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charge of deportability against the respondent that cannot be waived by former section 212(c), we are persuaded 
that the Immigration Judge's decision must be reversed to the extent that he pretermitted the respondent's request 
for such a waiver. We note in this regard that the respondent's 2006 conviction,  [*7]  standing alone, would not 
support any charge of deportability. Specifically, although the offense is undoubtedly a "crime involving moral 
turpitude," it is not a valid factual predicate for a charge under section 237(a)(2)(A)(i) of the Act because it was not 
committed within 5 years after the date of the respondent's admission to lawful permanent residence in 1989.  
Shivaraman v. Ashcroft, 360 F.3d 1142 (9th Cir. 2004) . And although the offense could perhaps qualify as a "crime 
of violence" within the meaning of 18 U.S.C. § 16, it is not an "aggravated felony" within the meaning of sections 
101(a)(43)(F) and 237(a)(2)(A)(iii) of the Act, 8 U.S.C. §§ 1101(a)(43)(F) and 1227(a)(2)(A)(iii), because it did not 
result in the imposition of a sentence to a term of imprisonment of at least 1 year.

The only ground of deportability that could conceivably encompass the respondent's 2006 conviction would be that 
set forth at section 237(a)(2)(A)(ii) of the Act, which relates to aliens convicted of two or more crimes involving 
moral turpitude not arising from a  [*8]  single scheme of criminal misconduct. Indeed, the respondent's 2006 
conviction, when considered in conjunction with his 1993 conviction for assault with a deadly weapon, would likely 
support such a charge. However, such a charge-founded as it is upon two convictions for crimes involving moral 
turpitude-would cease to be viable if the respondent were granted a section 212(c) waiver with respect to either 
predicate crime. As the Immigration Judge astutely observed, the respondent's 2006 conviction is not waivable 
because it resulted from a plea agreement entered into after the repeal of former section 212(c) in 1997. However, 
the other predicate conviction underlying our hypothetical section 237(a)(2)(A)(ii) charge-i.e., the 1993 assault with 
a deadly weapon offense-is waivable because it arose from a plea agreement entered into prior to the repeal of 
former section 212(c). Were the respondent to obtain section 212(c) relief with respect to the 1993 conviction, the 
remaining 2006 conviction would cease to render him deportable at all, and therefore it would have no further effect 
on his statutory eligibility for section 212(c) relief, although it would of course remain a highly [*9]  relevant factor in 
the discretionary calculus.

In conclusion, we agree with the Immigration Judge that the respondent's 1993 California conviction for assault with 
a deadly weapon makes him deportable as charged and statutorily ineligible for cancellation of removal. However, 
we disagree with the Immigration Judge's determination that the respondent's 2006 conviction for making criminal 
threats renders him ineligible for section 212(c) relief. Accordingly, the appeal will be dismissed in part and 
sustained in part, and the record will be remanded to the Immigration Judge for further consideration of the 
respondent's request for a section 212(c) waiver and for such other matters as the Immigration Judge deems 
appropriate.

ORDER: The appeal is dismissed in part and sustained in part.

FURTHER ORDER: The record is remanded to the Immigration Judge for further proceedings consistent with the 
foregoing decision.
Panel Members: FILPPU,LAUR1S. O'Leary, Brian M. PAULEY, ROGER
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This case was last before us on July 30, 2003, when we ordered, inter alia, that the removal proceedings against 
the respondent be reinstated and the record remanded. The respondent was convicted in 1992 for the offense of 
"possesses with intent to defraud 15 or more counterfeit or unauthorized access devices in affecting interstate 
commerce," in violation of 18 U.S.C. § 1029(a)(3), for which he was sentenced to 37 months imprisonment.  [*2]  
(Rl,Exh.2atF). In 1997, the respondent was convicted of the offense of attempted grand larceny in the third degree 
in violation of N.Y. PENAL Law §§ 110,155.35. (Rl,Exh.2atE).

The respondent moves the Board to "strike" the Department of Homeland Security's (DHS), formerly known as the 
Immigration and Naturalization Service, brief on appeal. We point out that there was an omission in the transcription 
process, such that neither party initially received a copy of the transcript for the proceedings that occurred on March 
15, March 27, and April 24, 2006. Because of this error, the Board reset the briefing schedule after the parties 
received the complete transcript. DHS filed a timely brief based on the reset briefing schedule. The fact that DHS 
did not file a brief pursuant to the initial briefing schedule does not warrant "striking" its timely brief filed under the 
reset briefing schedule. Thus, we will deny the respondent's motion to strike DHS's brief on appeal.

As to the merits of the respondent's appeal, we affirm the reasoning and the outcome of the May 1, 2006, written 
Immigration Judge decision finding the respondent removable as having committed an aggravated felony 
known [*3]  as an attempted theft offense under sections 101 (a)(43)(G) and (U) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. §§ 1101 (a)(43)(G) and (U). In addition, we affirm the Immigration Judge's order denying the 
respondent's request for relief under section 212(h) of the Act, 8 U.S.C. § 1182(h), as well as the Immigration 
Judge's decision ordering the respondent removed to his native Nigeria.

We also agree that the Immigration Judge properly denied the respondent's motion to terminate. Contrary to the 
respondent's assertions, the earlier removal proceedings did not and could not reach the merits of the case. As the 
Immigration Judge pointed out, the earlier removal proceedings were terminated because the prior Immigration 
Judge found that the merits could not be reached until the procedural prerequisite of rescinding the respondent's 
adjustment of status had been completed. Thus, res judicata does not apply to the instant proceedings because the 
matters were not and could not have been adjudicated before rescission occurred. See St. Pierre v. Dyer, 208 F.3d 
394,399-400 (2d Cir. 2000).

We do point out, however, that the Immigration Judge likely erred in finding [*4]  the respondent ineligible for a 
waiver of inadmissibility under section 212(c) of the Act, 8 U.S.C. § 1182(c) (repealed 1996) for his 1992 conviction 
and, by extension, that he was removable for having committed two crimes involving moral turpitude under section 
237(a)(2)(A)(ii) of the Act, 8 U.S.C. § 1227(a)(2)(A)(ii). If the respondent is eligible for a 212(c) waiver, the 
inadmissibility stemming from his 1992 conviction would be eliminated. When the removability charge is for having 
been convicted after admission of two crimes involving moral turpitude, the grant of a section 212(c) waiver with 
respect to one of the underlying convictions precludes that conviction from being a basis for removal pursuant to the 
section 237(a)(2)(A)(ii) charge. In other words, because a section 237(a)(2)(A)(ii) charge has two essential pillars, 
the elimination of one of them by the grant of a section 212(c) waiver necessarily topples the entire charge of 
removability. We stress that the Immigration Judge's error does not affect the respondent's removability for having 
committed an aggravated felony known as an attempted theft offense or the Immigration Judge's decision to order 
the respondent removed [*5]  to Nigeria.

Accordingly, the following order will be entered.

ORDER: The respondent's appeal is dismissed and his motion is denied.
Panel Members: PAULEY, ROGER
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The respondent appeals from the Immigration Judge's March 16, 2006, decision finding him removable as charged 
and ineligible for cancellation of removal and a waiver under former section 212(c) of the Immigration and 
Nationality Act, 8 U.S.C. § 1182(c). The appeal will be sustained and the record will be remanded for further 
proceedings in accordance with this decision.

The respondent is a native and citizen of [*2]  Mexico who was admitted to the United States as a lawful permanent 
resident on February 10,1989 (Exh. 1). He was convicted of robbery in violation of TEXAS PENAL CODE ANN. § 
29.02 (2003) on October 28, 1994, and sentenced to 10 years of probation and community service (Exh. 3). On 
September 21,1995, the respondent was convicted of possession of marijuana and sentenced to 5 days 
confinement (Exh. 7). On September 17,1998, the respondent's probation for his robbery conviction was revoked 
and he was sentenced to 5 years confinement (Exh. 14). The respondent was also convicted of the offense of 
assault on a family victim in violation of TEXAS PENAL CODE ANN. § 22.01(a) (2005) on February 3,1999, and 
was sentenced to 180 days confinement (Exh. 4).

The Immigration Judge concluded that the DHS sustained both charges and that the respondent's robbery 
conviction was an aggravated felony that barred his eligibility for cancellation of removal and a waiver under former 
section 212(c) of the Act.

We consider first whether the respondent was removable pursuant to section 237(a)(2)(E)(i) of the Immigration and 
Nationality Act [*3]  , 8 U.S.C. § 1227(a)(2)(E)(i), for having been convicted of a crime of domestic violence due to 
his conviction for assault on a family victim under TEXAS PENAL CODE ANN. § 22.01(a). Section 237(a)(2)(E)(i) of 
the Act references 18 U.S.C. § 16 for the definition of ''crime of violence.'' We conclude that the respondent's 
conviction for assault on a family victim does not involve the requisite risk of the use of physical force that is 
required to meet the definition of 18 U.S.C. § 16. The state statute under which the respondent was convicted, 
TEXAS PENAL CODE ANN. § 22.01(a) provides that a person commits the offense of assault on a family victim if 
the person:

1) intentionally, knowingly, or recklessly causes bodily injury to another, including the person's spouse; or
2) intentionally or knowingly threatens another with imminent bodily injury, including the person's spouse; or

3) intentionally or knowingly causes physical contact with another when the person knows or should [*4]  
reasonably believe that the other will regard the contact as offensive or provocative. 

Subsection (a)(1) involves causing bodily injury through ''intentional [], knowingf], or reckless[]'' conduct. However, 
the ''intentional use of force'' must be an element of an offense in order for it to qualify as a ''crime of violence'' 
under 18 U.S.C. § 16(a). See  United States v. Vargas-Duran, 356 F.3d 598 (5th Cir. 2004) (an offense that is 
described by reference to its ends, i.e., by the causing of bodily injury, cannot be deemed to have the ''use of 
physical force'' as ''an element'' for purposes of the crime of violence definition under section 18 U.S.C. § 16(a)), 
cert, denied,  Vargas-Duran v. United States, 541 U.S. 965 and 543 U.S. 995 (2004) . The Texas statute defines 
the offense of assault by reference to its ends, i.e., the infliction of injury upon the victim, and not by reference to its 
means, i.e., the use of force by the offender. See TEXAS PENAL CODE ANN. § 22.01(a). It is not enough to say 
that because resulting  [*5]  bodily injury is an element of the statute, intentional physical force must a fortiori be an 
element as well. See  United States v. Martinez-Mata, 393 F.3d 625, 629 (5th Cir. 2004) (citing United States v. 
Vargas-Duran, supra, at 606 (5th Cir. 2004) . The United States Court of Appeals for the Fifth Circuit has 
specifically rejected this ''outcome-determinative'' approach in favor of an approach requiring an examination of the 
''elements of the offense.'' See  United States v. Martinez-Mata, supra, at 629 . Thus, under current Fifth Circuit law 
the offense did not have the use of physical force as ''an element,'' which is what is required by 18 U.S.C. § 16(a). 
Id.

The Fifth Circuit also has held that 18 U.S.C. § 16(b) requires intentional use of force or ''requires recklessness as 
regards the substantial likelihood that the offender will intentionally employ force against the person or property of 
another in order to effectuate the commission of the offense.'' United States v. Chapa-Garza, 243 F.3d 921, 927 
(5th Cir. 2001) (emphasis added); see  [*6]   also  Matter of Ramos, 23 I&N Dec. 336 (BIA 2002) (overruling  Matter 
of Magallanes, 22 I&N Dec. 1 (BIA 1998)). Thus, in the Fifth Circuit, reckless conduct that results in the employment 
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of force that is not intentional is not sufficient to render an offense a ''crime of violence'' under section 16(b). The 
statute in question requires a minimum of reckless conduct, and that the conduct resulted in bodily injury to another. 
See TEXAS PENAL CODE ANN. § 22.01(a). The statute does not require that there be any intent to use force or a 
recklessness with regard to the possibility that force might be intentionally employed in committing the offense. 
Under the reasoning of Chapa-Garza, by which this Board is bound, we thus do not find that the crime of assault on 
a family victim involves the requisite level of intent. See  United States v. Hernandez-Avalos, 251 F.3d 505, 508 (5th 
Cir. 2001) (finding that the Board is bound by circuit precedent, even those decisions issued in the sentence 
enhancement context). Consequently, we find that the DHS did not sustain the charge under section 237(a)(2)(E)(i) 
 [*7]  of the Act for having been convicted of a crime of domestic violence.

The respondent does not contest that he is removable under section 237(a)(2)(A)(ii) of the Act for having been 
convicted of two or more crimes involving moral turpitude, and we do not find grounds for reversing the Immigration 
Judge's finding that the DHS sustained that charge.

We next consider whether the respondent is eligible for cancellation of removal. An alien who has been convicted of 
an aggravated felony is not eligible for cancellation of removal for lawful permanent residents. See section 
240A(a)(3) of the Act. We agree with the Immigration Judge that the respondent's robbery conviction is an 
aggravated felony under section 101(a)(43)(G) of the Act. Under that section, a theft or burglary offense for which 
the term of imprisonment is at least 1 year is an aggravated felony. The respondent's conviction for robbery 
includes as an element the commission of theft. See TEXAS PENAL CODE ANN. § section 29.02(a). We find, 
therefore, that it fits squarely within the definition of a theft offense in section 101 (a)(43)(G) of the Act. Further, 
although the respondent was initially given probation when [*8]  convicted on October 28, 1994 (Exh. 3), that 
probation was revoked on September 17, 1998, and he was ordered confined for 5 years (Exh. 14). Thus, the 
respondent's term of imprisonment was for more than 1 year and his conviction was an aggravated felony. As such, 
the respondent's robbery conviction renders him ineligible for cancellation of removal.

We consider next whether the respondent's convictions also render him ineligible for relief under section 212(c) of 
the Act. Effective April 1,1997, former section 212(c) of the Act was repealed by section 304(b) of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRTRA), Div. C of Pub. L. No. 104-208,110 Stat. 
3009 (September 30,1996). The United States Supreme Court decided in  INS v. St. Cyr, 533 U.S. 289 (2001) , that 
section 212(c) relief remained available to aliens whose criminal convictions resulted from plea agreements prior to 
April 1,1997, and who, notwithstanding those convictions, would have been eligible for such relief at the time of their 
plea under the law then in effect. The record establishes that the respondent's robbery conviction was by a plea of 
guilty on October 28, 1994,  [*9]  well before the April 1, 1997, cut-off date. Consequently, the date of the 
respondent's conviction does not render him ineligible for a waiver under former section 212(c) of the Act.

Further, an alien can only waive a ground of removability for which there is a comparable ground of inadmissibility. 
See  Matter of Blake, 23 I&N Dec. 722, 724 (BIA 2005) . Here, the respondent is removable under section 
237(a)(2)(A)(ii) of the Act for having been convicted of two or more crimes involving moral turpitude. The 
comparable ground of inadmissibility is for multiple criminal convictions under section 212(a)(2)(B) of the Act.1

In addition, we agree with the respondent that he is statutorily eligible for a section 212(c) waiver with respect to his 
1994 robbery conviction. Moreover, we conclude that if the respondent were granted a section 212(c) waiver he 
would no longer be removable as charged, and thus would not need relief from his 1999 assault conviction. That is 
because a section 212(c) waiver [*10]  eliminates the inadmissibility stemming from the conviction at which the 
waiver is directed. When the sole removability charge is for having been convicted after admission of two crimes 
involving moral turpitude, the grant of a section 212(c) waiver with respect to one of the underlying convictions 
precludes that conviction from being a basis for removal pursuant to the section 237(a)(2)(A)(ii) charge. In other 

1 Footnote 1.  Because the DHS did not charge the respondent with a crime of violence aggravated felony, the respondent is not 
barred from 212(c) under   Matter of Brieva, 23 I&N Dec. 766 (BIA 2005) (finding that section 212(c) relief is not available to 
respondents convicted of crimes of violence because the crimes of violence aggravated felony category has no statutory 
counterpart in the grounds of inadmissibility under section 212(a) of the Act). 
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words, because a section 237(a)(2)(A)(ii) charge has two essential pillars, the elimination of one of them by the 
grant of a section 212(c) waiver necessarily topples the entire charge of removability.

We note that the situation presented in this case is different from the one we addressed in Matter of Balder as, 20 
I&N Dec. 389 (BIA 1991). In Matter of Balderas, the alien was charged, in an earlier proceeding, with having 
committed two crimes involving moral turpitude: one a conviction for petty theft in 1983 and the other a conviction 
for accessory to burglary in 1988. The alien was granted section 212(c) relief. He was thereafter convicted in 1989 
of another petty theft offense. As a result, he was again charged with removability for having committed two 
crimes [*11]  involving moral turpitude, namely the 1988 accessory to burglary crime for which he had been granted 
section 212(c) relief, and the new 1989 petty theft offense. The Board held that, ''since a grant of section 212(c) 
relief 'waives' the finding of excludability or deportability rather than the basis of the excludability itself, the crimes 
alleged to be grounds for excludability or deportability do not disappear from the alien's record for immigration 
purposes,'' id. at 391 , and therefore that the charge was valid notwithstanding that one of the two convictions had 
previously been the subject of a section 212(c) waiver.

Here, by contrast, there is no new charge based on an intervening conviction for a crime involving moral turpitude. 
There is a single charge in a single proceeding. The charge is that the respondent has been convicted of two 
crimes involving moral turpitude. Once it is hypothesized that on one of those convictions the respondent succeeds 
in obtaining section 212(c) relief, the charge is no longer viable. Therefore, we conclude that a remand is warranted 
to address the merits of the respondent's application for section 212(c) relief. Therefore, the appeal  [*12]  will be 
sustained.

ORDER: The appeal is sustained.

FURTHER ORDER: The record is remanded to the Immigration Court for further proceedings consistent with the 
foregoing opinion and for the entry of a new decision.

Board Member Filppu respectfully dissents in relation to the majority's section 212(c) determination, viewing Matter 
of Balderas, supra , as precluding relief because the 1999 conviction is not subject to a waiver.
Panel Members: COLE, PATRICIA A. FILPPU, LAURI S. PAULEY, ROGER
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This case was last before the Board on December 18, 2001, when we reopened the respondent's proceedings and 
remanded the record to the Immigration Judge to allow the respondent the opportunity to apply for a waiver under 
former section 212(c) of the Immigration and Nationality Act, 8 U.S.C. § 1182(c), in accordance with the United 
States Supreme Court's decision in INS v. St. Cyr, 533 U.S. 289 (2001) . The respondent now appeals the 
Immigration Judge's April 4,2006, decision denying his application for a waiver under former section 212(c) of the 
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Act. The appeal will be sustained, and  [*2]  the record will be remanded to the Immigration Judge for further 
proceedings consistent with this opinion and for entry of a new decision.

The respondent, a native and citizen of Portugal, was admitted to the United States as a lawful permanent resident 
on July 5,1966 (Exh. 1). On March 10, 1989, the respondent was convicted in the Superior Court of California, 
County of Merced, for the offenses of burglary in the first degree and grand theft in violation of California Penal 
Code sections 459 and 487.1, respectively (Exh. 4). On December 2,1997, the respondent was convicted in the 
Superior Court of California, County of Merced, for the offense of burglary in the second degree in violation of 
California Penal Code section 459 and sentenced to 32 months' imprisonment (Exhs. 22 and 23). On the basis of 
the 1997 conviction, the respondent was placed into proceedings with the Notice to Appear in 1999 (Exhs. 1 and 1 
A). In addition, the Department of Homeland Security (''DHS'') filed a Form 1-261 with the Immigration Court on 
January 27, 2000, in regard to the respondent's 1989 convictions (Exh.  [*3]  1 A).

On February 29, 2000, the Immigration Judge denied the respondent's application for a waiver under former section 
212(c) of the Act based upon his conclusion that hisl989 convictions for burglary and grand theft constituted 
aggravated felonies as that term is defined in sections 101(a)(43)(F) and (G) of the Act, 8 U.S.C. §§ 1101(a)(43)(F) 
and (G). On July 19, 2000, the Board affirmed the Immigration Judge's decision. Subsequently, the respondent filed 
an untimely motion to reopen with the Board which was ultimately granted on December 18,2001 (Exhs. 9 and 10). 
We found that the Supreme Court's decision in St. Cyr represented a fundamental change in law that likely would 
affect the outcome of the respondent's case. The Board remanded the record to the Immigration Judge in order to 
allow the respondent the opportunity to apply for the waiver. Notably, the Board did not address the respondent's 
1997 conviction.

After the case was re-calendered, the DHS filed additional allegations and charges against the respondent in regard 
to his 1997 conviction (Exhs. 13 and 23). Specifically, the DHS alleged [*4]  that the respondent was convicted as 
previously mentioned in 1997 and that he was removable under section 237(a)(2)(A)(ii) of the Act, 8 U.S.C. § 
1227(a)(2)(A)(ii), as an alien convicted of two crimes involving moral turpitude, namely his 1989 burglary conviction 
and his 1997 burglary conviction (Exhs. 13, and 23). As a result, the DHS argued that the respondent was not 
eligible for a waiver under former section 212(c) of the Act because of his 1997 additional crime involving moral 
turpitude which is not eligible for treatment under St. Cyr. The Immigration Judge agreed and pretermitted the 
respondent's application ( I.J. at 9-10 ).

On appeal, the respondent contends that the Immigration Judge erred in allowing the DHS to ''resurrect'' the 1997 
conviction which he asserts was withdrawn during his prior proceedings. See Respondent's Brief at 7. According to 
the respondent, it was a violation of section 239(a)(1)(D) of the Act, 8 U.S.C. § 1229(a)(1)(D), to allow the DHS to 
''reallege'' this conviction as a basis for removal. See Respondent's Brief at 7-8. The respondent also contends that 
the [*5]  DHS should be estopped from asserting this conviction after it previously withdrew the charge and 
allegations because he contends it constitutes affirmative misconduct on behalf of the DHS.  Id. at 8 . The 
respondent asserts that this violates his due process rights.  Id. at 9 .

Initially, we note, as did the Immigration Judge, that there is some confusion in the record regarding the allegations 
and removability charges lodged in the Notice to Appear and original Form 1-261 filed with the Immigration Court 
(Exhs. 1 and 1 A). However, we point out that after the Board remanded the record to the Immigration Judge based 
upon our conclusion that the respondent was eligible to apply for a waiver under former section 212(c) of the Act 
under the Supreme Court's decision in St. Cyr, the DHS filed new charges against the respondent in regard to his 
1997 conviction (Exhs. 13 and 23). In this regard, we note that, at any time during removal proceedings, additional 
or substituted charges of deportability and/or factual allegations may be lodged by the DHS in writing. See 8 C.F.R. 
§ 1003.30 (2007); see also 8 C.F.R. § 1240.10(e) [*6]  . Inasmuch as the respondent remained in removal 
proceedings during the remanded proceedings, the DHS was permitted to file additional charges of removability.1 
See id. As a result, we find that all of the respondent's contentions in regard to his allegations that the DHS was not 

1  [*11]  Footnote 1.  The respondent conceded the conviction but denied his removability based upon that conviction under 
section 237(a)(2)(A)(iii) of the Act contending that he was not sentenced to more than 1-year imprisonment (Tr. at 4). 
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permitted to ''resurrect'' and/or ''reallege'' his 1997 conviction after it withdrew those factual allegations during his 
underlying proceedings are without merit.

However, we find that the respondent is statutorily eligible for a waiver under former section 212(c) of the Act with 
respect to his 1989 conviction. Moreover, we conclude that if the respondent were granted the waiver he would no 
longer be removable under section 237(a)(2)(A)(ii) of the Act, and thus would not need cancellation of removal with 
respect to his 1997 conviction. That is because a waiver under former section 212(c) of the Act eliminates the 
inadmissibility stemming from the conviction at which the waiver is directed. When the removability charge  [*7]  is 
for having been convicted after admission of two crimes involving moral turpitude, the grant of a waiver under 
former section 212(c) of the Act with respect to one of the underlying convictions precludes that conviction from 
being a basis for removal pursuant to section 237(a)(2)(A)(ii) of the Act. In other words, because a charge under 
section 237(a)(2)(A)(ii) of the Act has two essential pillars, the elimination of one of those pillars by the grant of a 
waiver under former section 212(c) of the Act necessarily topples that entire charge of removability.

We note that the situation presented in this case is different from that addressed in Matter of Balder as, 20 I&N Dec. 
389 (BIA 1991). In Matter of Balderas, the alien was charged, in an earlier proceeding, with having committed two 
crimes involving moral turpitude: one a conviction for petty theft in 1983 and the other a conviction for accessory to 
burglary in 1988. The alien was granted relief under section 212(c) of the Act. He was thereafter convicted in 1989 
of another petty theft offense. As a result, he was again charged with removability for having committed two crimes 
involving moral turpitude, namely the [*8]  1988 accessory to burglary crime for which he had been granted relief, 
and the new 1989 petty theft offense. The Board held that, ''since a grant of section 212(c) relief 'waives' the finding 
of excludability or deportability rather than the basis of the excludability itself, the crimes alleged to be grounds for 
excludability or deportability do not disappear from the alien's record for immigration purposes,'' id. at 391 , and 
therefore that the charge was valid notwithstanding that one of the two convictions had previously been the subject 
of a section 212(c) waiver. Here, by contrast, there is no new charge based on an intervening conviction for a crime 
involving moral turpitude. There is a single charge in a single proceeding. The charge is that the respondent has 
been convicted of two crimes involving moral turpitude. Once it is hypothesized that on one of those convictions the 
respondent succeeds in obtaining relief under former section 212(c) of the Act, the charge is no longer viable.

Finally, the respondent contends on appeal that his 1997 conviction does not qualify either as an aggravated felony 
or a crime involving moral turpitude. See Respondent's Brief [*9]  at 9-11. In this regard, the Ninth Circuit has held 
that a similar statute does not define a categorically turpitudinous offense. See  Cuevas-Gaspar v. Gonzales, 430 
F.3d 1013 (9th Cir. 2005) . We note that the Immigration Judge failed to rule on the respondent's removability as an 
aggravated felon under section 237(a)(2)(A)(iii) of the Act based upon the 1997 conviction.2 The respondent asserts 
that his conviction falls under a statute that is not a categorical aggravated felony and may only be found to be so 
under a modified categorical approach. Further, the record contains only the charging papers and abstracts of 
judgments indicating conviction by plea. According to the United States Court of Appeals for the Ninth Circuit, in 
whose jurisdiction this case arises, the record must show that the alien was convicted ''as charged'' in order to rely 
on the charging papers in concluding that a conviction is one for an aggravated felony. See  United States v. Vidal, 
504 F.3d  1072 (9th Cir. 2007) . The record here does not indicate that the respondent was convicted ''as charged'' 
in the criminal charging papers. Thus, we find it necessary to remand the record to the Immigration Judge in order 
to determine whether the respondent's conviction is for a crime of moral turpitude or an aggravated felony.

Accordingly, the appeal will be sustained, and the record will be remanded to the Immigration Judge for further 
proceedings consistent with this opinion and for entry of a new decision.

2 Footnote 2.  The respondent has not filed an application for adjustment of status; thus, we find it unnecessary to address his 
contention that he is eligible for relief under our decision in Matter of Gabryelsky, 20 I&N Dec. 750 (BIA 1993). The respondent's 
remaining arguments in regard to the applicability of Matter of Brieva, 23 I&N Dec. 766 (BIA 2005), to his case are also without 
merit inasmuch as the case was not raised or relied upon in any way by the Immigration Judge. See Respondent's Brief at 12-
13. 
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ORDER: The appeal is sustained, and the record is remanded to the Immigration Judge for further proceedings 
consistent with this opinion and for entry of a new decision.

Board Member Filppu respectfully concurs in the majority's resolution of the issues in this case, except for its 
interpretation of Matter of Balder as, supra, to allow the ''two crimes of moral turpitude'' charge to be waivable. 
Balderas points to the opposite result.
Panel Members: COLE, PATRICIA A.; FILPPU, LAURI S. and PAULEY, ROGER  
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CHARGE:

 Notice: Sec. 237(a)(2)(B)(i), I&N Act [8 U.S.C. § 1227(a)(2)(B)(i)] -Convicted of controlled substance violation

 Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] - Convicted of aggravated felony as defined in 
section 101(a)(43)(F)

 Lodged: Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] - Convicted of aggravated felony as 
defined in section 101(a)(43)(B)

 Sec. 237(a)(2)(A)(ii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(ii)] -Convicted of two or more crimes involving moral 
turpitude

APPLICATION: Remand; waiver of inadmissibility under section 212(c)

By way of procedural history, the matter was previously before this Board on October 5,2006, when we remanded 
the case to the Immigration Court for consideration of the respondent's application for a waiver of inadmissibility 
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pursuant to former section 212(c) of the Immigration and Nationality Act, 8 U.S.C. § 1182(c) (repealed 1996). 
Thereafter, in a decision dated January 29, 2008;  [*2]  an Immigration Judge found the respondent deportable and 
pretermitted his request for a 212(c) waiver.1 The Immigration Judge also found the respondent without any other 
avenues for relief and ordered that he be removed from the United States. The respondent has filed a timely appeal 
of that decision. The Department of Homeland Security (''DHS'') did not file an appellate brief; The appeal will be 
sustained in part and the record remanded to the Immigration Court.

On appeal, the respondent presents two arguments. He first argues that his convictions are not final for immigration 
purposes.2 Alternatively, the respondent contends that the Immigration Judge erred in finding his convictions 
constitute crimes involving moral turpitude.

First, we will consider the respondent's contention that he is not subject to removal  [*3]  because his convictions 
are not final for immigration purposes. A conviction is final for the application of this nation's immigration laws once 
a party exhausts all direct appeals of right. See  Pino v. Landon, 349 U.S. 901 (1955) (per curiam); see also  Matter 
of Thomas, 21 I&N Dec. 20 (BIA 1995); Matter of Polanco, 20 I&N Dec. 894 (BIA 1994). Based upon the record 
before us, we conclude that the respondent's argument that his convictions could not presently serve as a basis for 
his removal is without merit. For instance, the record indicates that on June 26, 2007, the New York Supreme 
Court's Appellate Division did in fact affirm his sexual abuse and assault convictions. See Exh. R-9; see also Tr. at 
38-40. Moreover, although the respondent has filed a petition for a writ of habeas corpus contesting the foregoing, 
as well as a motion to vacate his drug conviction, both actions seek collateral forms of relief. See Exh. B; Exh. C; 
see generally 28 U.S.C. §§ 2254(b)(1), (c) (requiring a defendant to exhaust his appeals of right before pursuing a 
writ of [*4]  habeas corpus); NY Crim. Proc. Law § 440.10(1) (stating that the court that entered the judgment of 
conviction may vacate that judgment upon a motion by the defendant). Consequently, we find no error in the 
Immigration Judge's determination that the convictions are final. We shall now turn to the question of whether the 
respondent's removability under section 237(a)(2)(A)(ii) of the Act has been shown by clear and convincing 
evidence.

As we discussed in our prior remand, the respondent is statutorily eligible for a section 212(c) waiver with respect to 
his 1989 drug conviction. If the respondent were granted such a waiver he would no longer be removable pursuant 
to section 237(a)(2)(A)(ii) of the Act. That is because a section 212(c) waiver eliminates the inadmissibility 
stemming from the conviction at which the waiver is directed. Thus, the grant of a section 212(c) waiver for one of 
the underlying convictions precludes that conviction from being a basis for removal pursuant to the section 
237(a)(2)(A)(ii) charge. In other words, because section 237(a)(2)(A)(ii) of the Act has two essential pillars, the 
elimination of one [*5]  of them by the grant of a section 212(c) waiver necessarily topples the entire charge of 
removability. As such, we find that the Immigration Judge erred in pretermitting the respondent's waiver request. 
Accordingly, we will sustain the respondent's appeal and remand the record for consideration of the merits of his 
application for section 212(c) relief. Notably, if such relief is granted, that ends the matter because the respondent 
would no longer be removable under section 237(a)(2)(A)(ii) of the Act and he would not need to seek any relief for 
his 2005 convictions.

Based on these considerations, the following orders will be entered.

1 Footnote 1.  The respondent's initial aggravated felony charge has not been sustained. Compare Exh.  [*6]  R-1, with Exh. 1. 
The Immigration Judge concluded that because the respondent's 2005 convictions did not result in a term of imprisonment of at 
least one year neither offense could qualify as an aggravated felony under section 101(a)(43)(F) of the Act, 8 U.S.C. § 
1101(a)(43)(F). See Tr. at 41; see also Exh. 1; Exh. 4 at 1. The DHS has not contested this determination on appeal, and we 
consider the issue to have been waived. 

2 Footnote 2.  The record reflects that on October 2,1989, the respondent, a native and citizen of the Dominican Republic, was 
convicted of criminal sale of a controlled substance in the fifth degree, in violation of New York Penal Law section 220.31. See 
Exh. 3 at 1; see also Exh. B at 23-25 . Then, on July 21, 2005, the respondent was convicted of first degree sexual abuse and 
third degree assault, in violation of New York Penal Law sections 130.65(1) [*7]  and 120.00(1), respectively. See Exh. 4 at 
l:Exh. R-l. 
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ORDER: The appeal is sustained.

FURTHER ORDER: The record is remanded to the Immigration Court for further proceedings consistent with the 
foregoing opinion and for the entry of a new decision.
Panel Members: GRANT, EDWARD R.; HESS, FRED Kendall-Clark, Molly  
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APPLICATION: Reconsider

The Department of Homeland Security (''DHS'') moves the Board pursuant to 8 C.F.R. § 1003.2 to reconsider our 
decision dated May 16, 2008. A motion to reconsider shall state the reasons for the motion by specifying the errors 
in fact or law in the prior Board decision and shall be supported by pertinent authority. See 8 C.F.R. § 1003.2(b). 
We have reviewed the contentions raised in the DHS's motion, but find that our previous decision in these 
proceedings was correct.

Matter of Balderas, 20 I&N Dec. 389, 391-93 (BIA 1991) , which is the basis of the DHS's motion, is distinguishable 
from the present matter. Balder as involved an alien who had received a section 212(c) waiver of inadmissibility 
arising out of his commission of two crimes involving moral turpitude (''CIMT''). The Board held that a subsequent 
deportability charge, in a subsequent proceeding, based on the alien's commission [*2]  of a separate CIMT, plus 
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the CIMTs that were the basis of the first proceeding, could be sustained because his prior crimes ''[did] not 
completely disappear from the record for immigration purposes.'' Id at 391 . It was the original ground of 
deportability, not the crimes themselves, that were waived. Thus, the commission of another CIMT could be 
charged in conjunction with the prior offenses in a new ground of deportability.

This situation is clearly distinct. The respondent is applying for the first time for a section 212(c) waiver. The ground 
of deportability - based on the commission of two CIMTs - essentially stands on those two pillars. It is undisputed 
that the respondent can seek a section 212(c) waiver of a ground of deportability based on his conviction of the first 
CIMT offense. That waiver having been granted, the charge of deportability itself is waived, notwithstanding the fact 
that the respondent could not seek a waiver of a charge based solely on his second offense. But neither can he be 
found removable based on that offense alone.

Thus, if the respondent in this case were to be granted the waiver he seeks, his 1989 conviction could no longer 
serve as  [*3]  a basis for his present removability. Accordingly, we shall deny the DHS's motion to reconsider.

In view of the foregoing, the following order will be entered.

ORDER: The motion to reconsider is denied.
Panel Members: GRANT, EDWARD R.
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