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SECTION &:
ICE POLICIES AND PUBLIC STATEMENTS

BACKGROUND

ICE’s position on courthouse arrests, and how it can help persuade local
policymakers to intervene on behalf of the state courts

Since Trump’s inauguration, ICE has made clear that it views courthous-
es as a preferred location for arrests, and that no immigrant is immune
from arrest while attending court. ICE has consistently used the same
rhetoric in its legal memoranda and public statements regarding court-
house arrests: they reflect this administration’s “zero tolerance” im-
migration policy, disrespect of the Constitution and law enforcement
norms, and disregard for factors that make individuals, families, and com-
munities particularly vulnerable.

ICE’s narrative regarding courthouse arrests relies on the criminaliza-
tion of immigrant communities that is at the core of the Trump deporta-
tion agenda. Though the raids take place in states throughout the coun-
try, ICE uses the false narrative that courthouse arrests are required

in jurisdictions that have passed sanctuary policies that limit local law
enforcement collusion with ICE for individuals who have had contact in
some way with the criminal legal system. In actuality, Trump’s ICE ma-
nipulates this notion to use courthouse raids as a mechanism for retal-
iation against juridictions that resist its mass deportation program and
put the safety and well-being of their residents first.
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On January 10,2018, ICE issued Directive Number |1072.1,“Civil Im-
migration Enforcement Inside Courthouses,” its first formal, public
policy on immigration enforcement actions inside courthouses and
subsequently updated its FAQ on Sensitive Locations and Courthouse
Arrests. IDP and the NYU Immigrant Rights Clinic have published an an-
notated version of the memo, that can be useful toward understanding
its factual context. (See Annotated Directive | 1072.1).This annotated
version may also be useful in your advocacy campaigns, to answer ques-

tions that policymakers have about ICFE’s legal position on courthouse
arrests. For example, in New York we often had policymakers and judg-
es ask if ICE regards family courts as sensitive locations, and if ICE will
arrest crime victims. The Directive clearly states that ICE assumes the
discretion to decide to go into family courts if it so chooses, with no ad-
ditional process or internal review required for them to do so. It further
creates no exception for crime victims. The Directive, which cross-ref-
erences two of Trump’s most significant immigration-related Executive
Orders, lays bare exactly how the Trump administration intends to use
the state courts against immigrants.

*For more information on ICE raid practices more broadly, visit inmde-
fense.org/raids and immdefense.org/icewatch/
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

Directive Number 11072.1: Civil Immigration Enforcement Actions Inside Courthouses
Issue Date: January 10, 2018
Effective Date: January 10, 2018
Superseded: None

Federal Enterprise Architecture Number:306-112-002b

Purpose/Background. This Directive sets forth U.S. Immigration and Customs
Enforcement (ICE) policy regarding civil immigration enforcement actions inside federal,
state, and local courthouses. Individuals entering courthouses are typically screened by
law enforcement personnel to search for weapons and other contraband. Accordingly,
civil immigration enforcement actions taken inside courthouses can reduce safety risks to
the public, targeted alien(s), and ICE officers and agents. When practicable, ICE officers
and agents will conduct enforcement actions discreetly to minimize their impact on court
proceedings.

Federal, state, and local law enforcement officials routinely engage in enforcement
activity in courthouses throughout the country because many individuals appearing in
courthouses for one matter are wanted for unrelated criminal or civil violations. ICE’s
enforcement activities in these same courthouses are wholly consistent with longstanding
law enforcement practices, nationwide. And, courthouse arrests are often necessitated by
the unwillingness of jurisdictions to cooperate with ICE in the transfer of custody of
aliens from their prisons and jails.

Policy. ICE civil immigration enforcement actions inside courthouses include actions
against specific, targeted aliens with criminal convictions, gang members, national
security or public safety threats, aliens who have been ordered removed from the United
States but have failed to depart, and aliens who have re-entered the country illegally after
being removed, when ICE officers or agents have information that leads them to believe
the targeted aliens are present at that specific location.

Aliens encountered during a civil immigration enforcement action inside a courthouse,
such as family members or friends accompanying the target alien to court appearances or
serving as a witness in a proceeding, will not be subject to civil immigration enforcement
action, absent special circumstances, such as where the individual poses a threat to public
safety or interferes with ICE’s enforcement actions.'

"ICE officers and agents will make enforcement determinations on a case-by-case basis in accordance with federal

law and consistent with U.S. Department of Homeland Security (DHS) policy. See Memorandum from John Kelly,

Secretary of Homeland Security, Enforcement of the Immigration Laws to Serve the National Interest (Feb. 20,

2017); Memorandum from John Kelly, Secretary of Homeland Security, Implementing the President's Border

Security and Immigration Enforcement Improvements Policies (Feb. 20, 2017).
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3.1.

4.1.

4.2.
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ICE officers and agents should generally avoid enforcement actions in courthouses, or
areas within courthouses that are dedicated to non-criminal (e.g., family court, small
claims court) proceedings. In those instances in which an enforcement action in the above
situations is operationally necessary, the approval of the respective Field Office Director
(FOD), Special Agent in Charge (SAC), or his or her designee is required.

Civil immigration enforcement actions inside courthouses should, to the extent
practicable, continue to take place in non-public areas of the courthouse, be conducted in
collaboration with court security staff, and utilize the court building’s non-public
entrances and exits.

Planned civil immigration enforcement actions inside courthouses will be documented
and approved consistent with current operational plans and field operations worksheet
procedures. Enforcement and Removal Operations (ERO) and Homeland Security
Investigations (HSI) may issue additional procedural guidance on reporting and
documentation requirements; such reporting and documentation shall not impose unduly
restrictive requirements that operate to hamper or frustrate enforcement efforts.

As with any planned enforcement action, ICE officers and agents should exercise sound
judgment when enforcing federal law and make substantial efforts to avoid unnecessarily
alarming the public. ICE officers and agents will make every effort to limit their time at
courthouses while conducting civil immigration enforcement actions.

This policy does not apply to criminal immigration enforcement actions inside

courthouses, nor does it prohibit civil immigration enforcement actions inside
courthouses.

Definition The following definitions apply for the purposes of this Directive only.
Civil immigration enforcement action. Action taken by an ICE officer or agent to
apprehend, arrest, interview, or search an alien in connection with enforcement of
administrative immigration violations.

Responsibilities.

The Executive Associate Directors for ERO and HSI are responsible for ensuring
compliance with the provisions of this Directive within his or her program office.

ERO FODs and HSI SACs are responsible for:
1) Providing guidance to officers and agents on the approval process and procedures for
civil immigration enforcement actions at courthouses in their area of responsibility

beyond those outlined in this Directive; and

2) Ensuring civil immigration enforcement actions at courthouses are properly
documented and reported, as prescribed in Section 5.1 of this Directive.
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ICE Officers and Agents are responsible for complying with the provisions of this
Directive and properly documenting and reporting civil immigration enforcement actions
at courthouses, as prescribed in Section 5.1 of this Directive.’

Procedures/Requirements.
Reporting Requirements.

1) ICE officers and agents will document the physical address of planned civil
immigration enforcement actions in accordance with standard procedures for
completing operational plans, noting that the target address is a courthouse.’

2) Unless otherwise directed by leadership, there will be no additional reporting
requirements in effect for this Directive.

Recordkeeping. ICE maintains records generated pursuant to this policy, specifically the
Field Operations Worksheets (FOW) and Enforcement Operation Plan (EOP). ERO will
maintain the FOW in accordance with the Fugitive Operations schedule DAA-0567-
2015-0016. HSI will maintain EOPs in accordance with the Comprehensive Records
Schedule N1-36-86-1/161.3. The EOPs will be maintained within the Investigative Case
Files.

Authorities/References.
DHS Directive 034-06, Department Reporting Requirements, October 23, 2015.

DHS Instruction 034-06-001, Rev. 1, Department Reporting Requirements, March 28,
2017.

Attachments. None.

No Private Right. This document provides only internal ICE policy guidance, which
may be modified, rescinded, or superseded at any time without notice. It is not intended
to, does not, and may not be relied upon to create any right or benefit, substantive or
procedural, enforceable at law by any party in any administrative, civil, or criminal
matter. Likewise, no limitations are placed by this guidance on the otherwise lawful
enforcement or litigative prerogatives of ICE.

2 See also ICE Directive No. 10036.1, Interim Guidance Relating to Officer Procedure Following Enactment of
VAWA 2005 (Jan. 22, 2007), for additional requirements regarding civil immigration enforcement actions against
certain victims and witnesses conducted at courthouses.

* ERO will use the Field Operations Worksheet and HSI will use the Enforcement Operation Plan.
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Enforcement and Removal Operations

Enforcement and Removal Operations

FAQ on Sensitive Locations and Courthouse Arrests
ERO

These frequently asked questions address ICE’s sensitive locations policy and courthouse arrests.

Senstive Locations

Expand All Collapse All
Does ICE's policy sensitive locations policy remain in effect?

Yes. ICE has previously issued and implemented a policy concerning enforcement actions at sensitive
locations. These FAQs are intended to clarify what types of locations are covered by those policies.

How does ICE decide where a specific enforcement action will take
place? What factors are considered when making such a decision?

Determinations regarding the manner and location of arrests are made on a case-by-case basis, taking
into consideration all aspects of the situation, including the target’s criminal history, safety considerations,
the viability of the leads on the individual’'s whereabouts, and the nature of the prospective arrest location.

What does ICE policy require for enforcement actions to be carried
out at sensitive locations?

Pursuant to ICE policy, enforcement actions are not to occur at or be focused on sensitive locations such
as schools, places of worship, unless;
1. exigent circumstances exist;

2. other law enforcement actions have led officers to a sensitive location, or
3. prior approval is obtained from a designated supervisory official.

The policy is intended to guide ICE officers and agents’ actions when enforcing federal law at or focused
on sensitive locations, to enhance the public understanding and trust, and to ensure that people seeking
to participate in activities or utilize services provided at any sensitive location are free to do so, without
fear or hesitation.

What does ICE mean by the term “sensitive location”?

Locations treated as sensitive locations under ICE policy would include, but are not be limited to:

e Schools, such as known and licensed daycares, pre-schools and other early learning programs;
primary schools; secondary schools; post-secondary schools up to and including colleges and
universities; as well as scholastic or education-related activities or events, and school bus stops that
are marked and/or known to the officer, during periods when school children are present at the stop;
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¢ Medical treatment and health care facilities, such as hospitals, doctors’ offices, accredited health
clinics, and emergent or urgent care facilities;

¢ Places of worship, such as churches, synagogues, mosques, and temples;
¢ Religious or civil ceremonies or observances, such as funerals and weddings; and

¢ During a public demonstration, such as a march, rally, or parade.

What is considered an enforcement action as it relates to sensitive
locations?

Enforcement actions covered by this policy are apprehensions, arrests, interviews, or searches, and for
purposes of immigration enforcement only, surveillance. Actions not covered by this policy include
activities such as obtaining records, documents, and similar materials from officials or employees,
providing notice to officials or employees, serving subpoenas, engaging in Student and Exchange Visitor
Program (SEVP) compliance and certification visits, guarding or securing detainees, or participating in
official functions or community meetings.

Are sensitive locations located along the international border also
protected?

The sensitive locations policy does not apply to operations that are conducted within the immediate
vicinity of the international border, including the functional equivalent of the border. However, when
situations arise that call for enforcement actions at or near a sensitive location within the immediate
vicinity of the international border, including its functional equivalent, agents and officers are expected to
exercise sound judgment and common sense while taking appropriate action, consistent with the goals of
this policy.

Examples of operations within the immediate vicinity of the border are, but are not limited to, searches at
ports of entry, activities undertaken where there is reasonable certainty that an individual just crossed the
border, circumstances where ICE has maintained surveillance of a subject since crossing the border, and
circumstances where ICE is operating in a location that is geographically further from the border but
separated from the border by rugged and remote terrain.

Will enforcement actions ever occur at sensitive locations?

Enforcement actions may occur at sensitive locations in limited circumstances, but will generally be
avoided. ICE officers and agents may conduct an enforcement action at a sensitive location if there are
exigent circumstances, if other law enforcement actions have led officers to a sensitive location, or with
prior approval from an appropriate supervisory official.

When may an enforcement action be carried out at a sensitive
location without prior approval?

ICE officers and agents may carry out an enforcement action at a sensitive location without prior approval
from a supervisor in exigent circumstances related to national security, terrorism, or public safety, or
where there is an imminent risk of destruction of evidence material to an ongoing criminal case. When
proceeding with an enforcement action under exigent circumstances, officers and agents must conduct
themselves as discreetly as possible, consistent with officer and public safety, and make every effort to
limit the time at or focused on the sensitive location.

Are court houses considered a sensitive location and covered by the
sensitive locations policy?

No. ICE does not view courthouses as a sensitive location.

Where should | report an ICE enforcement action that | believe may be
inconsistent with these policies?

There are a number of locations where an individual may lodge a complaint about a particular ICE
enforcement action that may have taken place in violation of the sensitive locations policy. You may find

https://www.ice.gov/ero/enforcement/sensitive-loc
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information about these locations, and information about how to file a complaint, on the DHS or ICE
websites. You may contact ICE Enforcement and Removal Operations (ERO) through the Detention
Reporting and Information Line at (888) 351-4024 or through the ERO information email address at
ERO.INFO@ice.dhs.gov, also available at https://www.ice.gov/webform/ero-contact-form. The Civil
Liberties Division of the ICE Office of Diversity and Civil Rights may be contacted at (202) 732-0092 or
ICE.Civil.Liberties@ice.dhs.gov.

Court House Arrests

Expand All Collapse All

Why has ICE issued a policy on enforcement actions inside
courthouses?

U.S. Immigration and Customs Enforcement has for some time had established practices in place related
to civil immigration enforcement inside courthouses. However, the increasing unwillingness of some
jurisdictions to cooperate with ICE in the safe and orderly transfer of targeted aliens inside their prisons
and jails has necessitated additional at-large arrests, and ICE felt it was appropriate to more formally
codify its practices in a policy directive that its law enforcement professionals and external stakeholders
can consult when needed. It is important that such arrests, including those taking place inside
courthouses, continue to be undertaken with the same level of professionalism and respect that ICE
officers and agents are committed to exhibiting every day.

Why does ICE feel it’s necessary to conduct enforcement inside a
courthouse?

Federal, state, and local law enforcement officials routinely engage in enforcement activity in courthouses
throughout the country, as many individuals appearing in courthouses are wanted for unrelated criminal
or civil violations. ICE’s enforcement activities in these same courthouses are wholly consistent with
longstanding law enforcement practices nationwide. Courthouse arrests are often necessitated by the
unwillingness of jurisdictions to cooperate with ICE in the transfer of custody of aliens from their prisons
and jails. Further, many of the aliens ICE is targeting have taken affirmative measures to avoid detection
by ICE officers. Individuals entering courthouses are typically screened by law enforcement personnel to
search for weapons and other contraband. Accordingly, civilimmigration enforcement actions taken
inside courthouses can reduce safety risks to the public, targeted alien(s), and ICE officers and agents.

Will all aliens be subject to arrest inside courthouses?

ICE will not make civil immigration arrests inside courthouses indiscriminately. ICE civil immigration
enforcement actions inside courthouses include actions against specific, targeted aliens with criminal
convictions, gang members, national security or public safety threats, aliens who have been ordered
removed from the United States but have failed to depart (fugitives), and aliens who have re-entered the
country illegally after being removed, when ICE officers or agents have information that leads them to
believe the targeted aliens are present at that specific location. Other aliens encountered during a civil
immigration enforcement action inside a courthouse, such as family members or friends accompanying
the target alien to court appearances or serving as a witness in a proceeding, will not be subject to civil
immigration enforcement action, absent special circumstances, such as when the individual poses a
threat to public safety or interferes with ICE’s enforcement actions.

Is there any place in a courthouse where enforcement will not occur?

ICE officers and agents will generally avoid enforcement actions in courthouses, or areas within
courthouses, that are dedicated to non-criminal (e.g., family court, small claims court) proceedings. In
those instances in which an enforcement action in such locations is operationally necessary, the approval

https://www.ice.gov/ero/enforcement/sensitive-loc
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of the respective Field Office Director (FOD), Special Agent in Charge (SAC), or his or her designee is
required.

Is it legal to arrest suspected immigration violators at a courthouse?

Yes. The arrest of persons in a public place based upon probable cause is legally permissible. ICE
officers and agents are expressly authorized by statute to make arrests of aliens where probable cause
exists to believe that such aliens are removable from the United States.

Why does ICE make arrests at courthouses? Are these planned ahead
of time?

ICE, like other federal, state, and local law enforcement agencies, makes arrests at courthouses to
ensure the laws within the agency’s jurisdiction are enforced in a safe and efficient manner. ICE arrests at
courthouses are the result of targeted enforcement actions against specific aliens. As with all planned
enforcement actions, ICE officers exercise sound judgment when enforcing federal law and make
substantial efforts to avoid unnecessarily alarming the public. Consistent with officer and public safety,
ICE officers also make every effort to limit the time spent at the planned place of arrest.

Why do courthouse arrests seem to be occurring more frequently?

In years past, most individuals arrested at a courthouse would have been turned over to ICE by local
authorities upon their release from a prison or jail based on an ICE detainer. When criminal custody
transfers occur inside the secure confines of a jail or prison, it is far safer for everyone involved, including
officers and the person being arrested. Now that some law enforcement agencies no longer honor ICE
detainers or limit ICE’s access to their detention facilities, these aliens, many of whom have serious
criminal histories, are released to the street, threatening public safety. Because courthouse visitors are
typically screened upon entry to search for weapons and other contraband, the safety risks for the
arresting officers, the arrestee, and members of the community are substantially diminished. In such
instances, ICE officers and agents make every effort to take the person into custody in a secure area, out
of public view, but this is not always possible. Further, when these arrests do occur, ICE makes every
effort to ensure that the arrest occurs after the matter for which the alien was appearing in court has
concluded.

Are there other advantages to arresting criminals and fugitives at a
courthouse?

Yes, when ICE officers and agents have to go out into the community to proactively locate these aliens,
regardless of the precautions taken, it puts personnel and potentially innocent bystanders at risk.
Moreover, tracking down priority targets is highly resource-intensive. It is not uncommon for criminal
aliens and fugitives to utilize multiple aliases, provide authorities with false addresses, and be working
illegally with fraudulent documentation or “off the books.” Absent a viable residential address or place of
employment, a courthouse may afford the most likely opportunity to locate a target and take him or her
into custody.

Last Reviewed/Updated: 01/31/2018
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ICE Directive 11072.1: Civil Immigration Enforcement Inside Courthouses

Annotations by the Immigrant Defense Project and the NYU Immigrant Rights Clinic

On January 10, 2018, ICE issued its first formal, public policy memo on immigration
enforcement actions inside courthouses and subsequently updated its FAQ on Sensitive
Locations and Courthouse Arrests. The Immigrant Defense Project and NYU Immigrant
Rights Clinic have published this annotated document in order to provide legal and
factual context for ICE’s new directive. Several chief justices and the American Bar
Association called on ICE to add courthouses to its list of “sensitive locations.” This
directive indicates that ICE is ignoring those requests and will continue to target
immigrants in courthouses regardless of their impact on access to justice, public safety,
or the operation of state courts.

For additional resources, including a sample amicus brief that can be used to defend
immigrants in deportation proceedings see IDP’s ICE Out of the Courts page.

1. Purpose/Background. This Directive sets forth U.S. Immigration and Customs Enforcement (ICE)
policy regarding civil immigration enforcement actions inside federal, state, and local courthouses.

“Civil immigration enforcement” presumably refers to courthouse arrests by ICE agents
to begin deportation proceedings. This unlawful practice has been on the rise under the
Trump administration. Several jurisdictions have reported spikes in courthouse arrests,
including New York, which saw an 1100% increase from 2016 to 2017.

As legal scholars have noted, these arrests are not only bad policy, they are against the
law. ICE’s courthouse arrests interfere with the constitutional right to access courts, and
encroach on state courthouses in violation of the 10" Amendment. These courthouse
arrests also violate a long-standing common law tradition against civil arrests in
courthouses. For more on why these arrests are unlawful, visit IDP’s Legal Resources

page.

Individuals entering courthouses are typically screened by law enforcement personnel to search for
weapons and other contraband. Accordingly, civil immigration enforcement actions taken inside
courthouses can reduce safety risks to the public, targeted alien(s), and ICE officers and agents.

ICE’s view of safety is self-serving. Under the Trump administration, the vast majority of
noncitizens are viewed as a potential threat to public safety. Courthouse arrests do not
increase safety, but clearly increase fear and confusion, and interfere with the effective
administration of state courts. Findings from a national survey, as well as surveys in New
York, New Jersey, and California, demonstrate that these arrests make victims of
violence feel less safe and cut them off from the protections they need from courts. As
numerous District Attorneys and State Attorneys General have warned, when noncitizens
are afraid to attend court, the entire community is less safe.
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When practicable, ICE officers and agents will conduct enforcement actions discreetly to minimize
their impact on court proceedings.

Multiple accounts, including videos of ICE courthouse arrests, often reflect excessive
force and a clear lack of discretion. Moreover, what ICE describes as ‘“discreet”
contrasts with commonly held understandings of that term. ICE officers secretly patrol
courthouses in plain clothes, hide their badges, and often refuse to answer questions from
attorneys or press about who they are or why they’re there. This only magnifies the
impact on court proceedings by creating widespread confusion and fear.

Federal, state, and local law enforcement officials routinely engage in enforcement activity in
courthouses throughout the country because many individuals appearing in courthouses for one
matter are wanted for unrelated criminal or civil violations. ICE’s enforcement activities in these
same courthouses are wholly consistent with longstanding law enforcement practices, nationwide.

ICE’s civil arrests are entirely different from arrests carried out by criminal law
enforcement agencies. It is not routine for civil arrests to be made in courthouses. In fact,
they violate a centuries old common law tradition against civil arrests in courthouses. It
is particularly unusual for a federal civil enforcement agency to encroach on the
administration of state courts—a core state function. This ICE practice violates the basic
principle of federalism.

In addition, ICE operates pursuant to ‘“administrative warrants’’ which can be issued by
a wide range of ICE officers, in comparison to criminal warrants which are reviewed or
issued by a judge. Administrative warrants do not satisfy the requirements of the 4th
Amendment.

And, courthouse arrests are often necessitated by the unwillingness of jurisdictions to cooperate with
ICE in the transfer of custody of aliens from their prisons and jails.

ICE openly frames this issue as retaliation against localities which have opposed the
entanglement between immigration and local law enforcement. The Trump
administration’s intention to undermine efforts to protect immigrant rights must not
impede the functioning of state courthouses. ICE’s reasoning also falls flat because ICE
makes courthouse arrests in jurisdictions that fully cooperate with ICE detainers.

Courthouse arrests are not “necessary” — they just make it easier for ICE to arrest
immigrants. ICE can easily track individuals to their court appearances through the
many databases they have access to. Even though doing so endangers the administration
of justice, ICE is taking advantage of the fact that immigrants are either required to go to
court or are seeking protection from the court.

2. Policy. ICE civil immigration enforcement actions inside courthouses include actions against
specific, targeted aliens with criminal convictions, gang members, national security or public safety
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https://www.youtube.com/watch?v=h2ewKWPJCLI
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https://www.ice.gov/ero/enforcement/sensitive-loc
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https://www.nilc.org/issues/immigration-enforcement/untangling-immigration-enforcement-web/
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threats, aliens who have been ordered removed from the United States but have failed to depart, and
aliens who have re-entered the country illegally after being removed, when ICE officers or agents
have information that leads them to believe the targeted aliens are present at that specific location.

ICE makes this policy vague and open-ended by using the term “include,” leaving the
door open to actions against a much bigger group of immigrants. A few of the “specific,
targeted aliens” that ICE has gone after in courts include a U.S. citizen who is a county
employee, a DACA recipient with no criminal charges who was in traffic court, victims of
human trafficking, a father asking for custody of his three children, and a woman seeking
a protective order against her abusive ex-boyfriend.

This policy only addresses ICE arrests inside courthouses — arrests targeting noncitizens
who are entering or leaving courthouses are also common, and not addressed by this
policy. As centuries of common law establish, these arrests are just as impermissible as
those that take place inside the courthouse doors — they do just as much to instill fear in
the immigrant community and interfere with the court’s administration of justice.

Aliens encountered during a civil immigration enforcement action inside a courthouse, such as
family members or friends accompanying the target alien to court appearances or serving as a
witness in a proceeding, will not be subject to civil immigration enforcement action, absent special
circumstances, such as where the individual poses a threat to public safety or interferes with ICE’s
enforcement actions. !

ICE could have issued a bright line rule protecting witnesses and family members, but
instead this policy allows arrests under “special circumstances” which are illustrated by
examples but not fully defined. This does not do enough to ensure the safety of witnesses
and family and friends attending court. To make matters worse, DHS officials have
previously explicitly announced that victims and witnesses are not safe from arrest in
courthouses. The chilling effect on victims and witnesses who are fearful to appear in
court has led prosecutors across the country, including NY's Attorney General, NYC
District Attorneys, the Denver City Attorney, and a dozen California prosecutors, to
speak out against ICE’s courthouse arrests.

VICE officers and agents will make enforcement determinations on a case-by-case basis in accordance with federal law and
consistent with U.S. Department of Homeland Security (DHS) policy. See Memorandum from John Kelly, Secretary of
Homeland Security, Enforcement of the Immigration Laws to Serve the National Interest (Feb. 20, 2017); Memorandum from
John Kelly, Secretary of Homeland Security, Implementing the President's Border Security and Immigration Enforcement
Improvements Policies (Feb. 20, 2017). Reliance on these memos contradicts ICE’s purported commitment to avoiding
collateral arrests. The cited documents are the Department of Homeland Security’s blueprints for carrying out President
Trump’s Executive Orders. Reflecting the President’s commitment to sweeping immigration enforcement, these memos
pledge to no longer “exempt classes or categories of removable aliens from potential enforcement.” By citing these broadly
worded memos, ICE is giving itself complete discretion in making “case-by-case” determinations about arresting witnesses,
Sfamily or friends at courthouses.
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ICE officers and agents should generally avoid enforcement actions in courthouses, or areas within
courthouses that are dedicated to non-criminal (e.g., family court, small claims court) proceedings.
In those instances in which an enforcement action in the above situations is operationally necessary,
the approval of the respective Field Office Director (FOD), Special Agent in Charge (SAC), or his or
her designee is required.

Under this policy, arrests in family court and other civil courts will be allowed to
continue when it is deemed ‘operationally necessary,” a completely vague standard to be
determined at will by ICE. Practically speaking, this policy is also misguided because
different courts are often housed in the same or adjacent courthouses. When an
immigrant parent seeking child support sees ICE outside of a courthouse housing both
family and criminal courts, this Directive isn’t going to quell her fears.

More fundamentally, this provision is based on a troubling misunderstanding of the
constitution. The right to access courts applies to both criminal and civil court
proceedings — it is not more permissible to target people in criminal court. ICE
mischaracterizes people appearing in criminal court as “criminals and fugitives.” In
fact, the noncitizens ICE is targeting are those who face criminal charges and choose to
appear in court to defend themselves against these charges. They have a constitutional
right to be in the courthouse.

Civil immigration enforcement actions inside courthouses should, to the extent practicable, continue
to take place in non-public areas of the courthouse, be conducted in collaboration with court security
staff, and utilize the court building’s non-public entrances and exits.

Using non-public areas of the court allows ICE to hide its actions from the public,
interfere with attorney-client communications, and pull a veil over its unlawful practices.
In one Brooklyn operation, ICE agents arrested a man in a courthouse and quickly led
him to a restricted area where his attorney was denied access.

ICE also affirms that it depends on court staff collusion. This means that ICE is taking
advantage of state resources to do their dirty work. This violates the anti-commandeering
principle, which says that the federal government cannot force states to enforce its
policies. Immigration law does not and cannot authorize this kind of federal over-
stepping. And when immigrants see court officers helping ICE, it damages the
community’s trust in the state court system.

Planned civil immigration enforcement actions inside courthouses will be documented and approved
consistent with current operational plans and field operations worksheet procedures. Enforcement
and Removal Operations (ERO) and Homeland Security Investigations (HSI) may issue additional
procedural guidance on reporting and documentation requirements; such reporting and
documentation shall not impose unduly restrictive requirements that operate to hamper or frustrate
enforcement efforts.
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As with any planned enforcement action, ICE officers and agents should exercise sound judgment
when enforcing federal law and make substantial efforts to avoid unnecessarily alarming the public.
ICE officers and agents will make every effort to limit their time at courthouses while conducting
civil immigration enforcement actions. This policy does not apply to criminal immigration
enforcement actions inside courthouses, nor does it prohibit civil immigration enforcement actions
inside courthouses.

Most immigration offenses are civil offenses, but some, such as unlawful reentry, are
considered criminal offenses. The Trump Administration has announced its intention to
widely prosecute criminal immigration offenses. This directive is focused solely on civil
offenses, and makes clear that ICE feels justified in entering courthouses even where the
arrest is not based on any violation of criminal law.

3. Definition The following definitions apply for the purposes of this Directive only.

3.1. Civil immigration enforcement action. Action taken by an ICE officer or agent to apprehend,
arrest, interview, or search an alien in connection with enforcement of administrative immigration
violations.

4. Responsibilities.

4.1.The Executive Associate Directors for ERO and HSI are responsible for ensuring compliance with
the provisions of this Directive within his or her program office.

4.2.ERO FODs and HSI SACs are responsible for:
1) Providing guidance to officers and agents on the approval process and procedures for civil
immigration enforcement actions at courthouses in their area of responsibility beyond those outlined
in this Directive; and
2) Ensuring civil immigration enforcement actions at courthouses are properly documented and
reported, as prescribed in Section 5.1 of this Directive.

4.3 ICE Officers and Agents are responsible for complying with the provisions of this Directive and
properly documenting and reporting civil immigration enforcement actions at courthouses, as
prescribed in Section 5.1 of this Directive.?

5. Procedures/Requirements.

5.1. Reporting Requirements.

2 See also ICE Directive No. 10036.1, Interim Guidance Relating to Officer Procedure Following Enactment of VAWA 2005
(Jan. 22, 2007), for additional requirements regarding civil immigration enforcement actions against certain victims and
witnesses conducted at courthouses. This memo references the statutory requirement in 8 U.S.C. § 1229(e)(2) that for certain
arrests, including some courthouse arrests, DHS must issue a written certification that it did not rely on a tip from a domestic
abuser. DHS rarely, if ever, complies with this legal requirement.



https://www.justice.gov/opa/press-release/file/956841/download
https://www.justice.gov/opa/press-release/file/956841/download
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1) ICE officers and agents will document the physical address of planned civil immigration
enforcement actions in accordance with standard procedures for completing operational plans, noting
that the target address is a courthouse.?

2) Unless otherwise directed by leadership, there will be no additional reporting requirements in
effect for this Directive.

6. Recordkeeping. ICE maintains records generated pursuant to this policy, specifically the Field
Operations Worksheets (FOW) and Enforcement Operation Plan (EOP). ERO will maintain the
FOW in accordance with the Fugitive Operations schedule DA A-0567- 2015-0016. HSI will
maintain EOPs in accordance with the Comprehensive Records Schedule N1-36-86-1/161.3. The
EOPs will be maintained within the Investigative Case Files.

7. Authorities/References.

7.1. DHS Directive 034-06, Department Reporting Requirements, October 23, 2015.

7.2. DHS Instruction 034-06-001, Rev. 1, Department Reporting Requirements, March 28, 2017.

8. Attachments. None.

9. No Private Right. This document provides only internal ICE policy guidance, which may be
modified, rescinded, or superseded at any time without notice. It is not intended to, does not, and
may not be relied upon to create any right or benefit, substantive or procedural, enforceable at law

by any party in any administrative, civil, or criminal matter. Likewise, no limitations are placed by
this guidance on the otherwise lawful enforcement or litigative prerogatives of ICE.

3 ERO will use the Field Operations Worksheet and HSI will use the Enforcement Operation Plan.

6



MEMORANDUM FOR:

FROM:

SUBJECT:

Secretary
LS. Department of Homeland Security
Washington, DC 20528

cPART,
SRy,

>

8. Homeland
X Security

WU

o
iy

February 20, 2017

Kevin McAleenan
Acting Commissioner
U.S. Customs and Border Protection

Thomas D. Homan
Acting Director
U.S. Immigration and Customs Enforcement

Lori Scialabba
Acting Director
U.S. Citizenship and Immigration Services

Joseph B. Maher
Acting General Counsel

Dimple Shah
Acting Assistant Secretary for International Affairs

Chip Fulghum
Acting Undersecretary for Management

John Kelly
Secretary

Implement e President’s Border Security and
Immigration Enforcement Improvements Policies

This memorandum implements the Executive Order entitled “Border Security and
Immigration Enforcement Improvements,” issued by the President on January 25, 2017, which
establishes the President’s policy regarding effective border security and immigration
enforcement through faithful execution of the laws of the United States. It implements new
policies designed to stem illegal immigration and facilitate the detection. apprehension, detention,
and removal of aliens who have no lawful basis to enter or remain in the United States. It
constitutes guidance to all Department personnel, and supersedes all existing conflicting policy.
directives, memoranda, and other guidance regarding this subject matter—to the extent of the
conflict—except as otherwise expressly stated in this memorandum.

www.dhs.gov



A. Policies Regarding the Apprehension and Detention of Aliens Described in Section
235 of the Immigration and Nationality Act.

The President has determined that the lawful detention of aliens arriving in the United
States and deemed inadmissible or otherwise described in section 235(b) of the Immigration and
Nationality Act (INA) pending a final determination of whether to order them removed, including
determining eligibility for immigration relief, is the most efficient means by which to enforce the
immigration laws at our borders. Detention also prevents such aliens from committing crimes
while at large in the United States, ensures that aliens will appear for their removal proceedings,
and substantially increases the likelihood that aliens lawfully ordered removed will be removed.

These policies are consistent with INA provisions that mandate detention of such aliens
and allow me or my designee to exercise discretionary parole authority pursuant to section
212(d)(5) of the INA only on a case-by-case basis, and only for urgent humanitarian reasons or
significant public benefit. Policies that facilitate the release of removable aliens apprehended at
and between the ports of entry, which allow them to abscond and fail to appear at their removal
hearings, undermine the border security mission. Such policies, collectively referred to as “catch-
and-release,” shall end.

Accordingly, effective upon my determination of (1) the establishment and deployment of
a joint plan with the Department of Justice to surge the deployment of immigration judges and
asylum officers to interview and adjudicate claims asserted by recent border entrants; and, (2) the
establishment of appropriate processing and detention facilities, U.S. Customs and Border
Protection (CBP) and U.S. Immigration and Customs Enforcement (ICE) personnel should only
release from detention an alien detained pursuant to section 235(b) of the INA, who was
apprehended or encountered after illegally entering or attempting to illegally enter the United
States, in the following situations on a case-by-case basis, to the extent consistent with applicable
statutes and regulations:

Ls When removing the alien from the United States pursuant to statute or regulation;

2. When the alien obtains an order granting relief or protection from removal or the
Department of Homeland Security (DHS) determines that the individual is a U.S.
citizen, national of the United States, or an alien who is a lawful permanent
resident, refugee, asylee, holds temporary protected status, or holds a valid
immigration status in the United States;

3. When an ICE Field Office Director, ICE Special Agent-in-Charge, U.S. Border
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine
Operations Director consents to the alien’s withdrawal of an application for
admission, and the alien contemporaneously departs from the United States:

4, When required to do so by statute, or to comply with a binding settlement
agreement or order issued by a competent judicial or administrative authority;



5. When an ICE Field Oftice Director, ICE Special Agent-in-Charge, U.S. Border
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine
Operations Director authorizes the alien’s parole pursuant to section 212(d)(5) of
the INA with the written concurrence of the Deputy Director of ICE or the Deputy
Commissioner of CBP, except in exigent circumstances such as medical
emergencies where seeking prior approval is not practicable. In those exceptional
instances, any such parole will be reported to the Deputy Director or Deputy
Commissioner as expeditiously as possible; or

6. When an arriving alien processed under the expedited removal provisions of
section 235(b) has been found to have established a “credible fear” of persecution
or torture by an asylum officer or an immigration judge, provided that such an
alien affirmatively establishes to the satisfaction of an ICE immigration officer his
or her identity, that he or she presents neither a security risk nor a risk of
absconding, and provided that he or she agrees to comply with any additional
conditions of release imposed by ICE to ensure public safety and appearance at any
removal hearings.

To the extent current regulations are inconsistent with this guidance, components will
develop or revise regulations as appropriate. Until such regulations are revised or removed,
Department officials shall continue to operate according to regulations currently in place.

As the Department works to expand detention capabilities, detention of all such
individuals may not be immediately possible, and detention resources should be prioritized based
upon potential danger and risk of flight if an individual alien is not detained, and parole
determinations will be made in accordance with current regulations and guidance. See 8 C.F.R. §§
212.5, 235.3. This guidance does not prohibit the return of an alien who is arriving on land to the
foreign territory contiguous to the United States from which the alien is arriving pending a
removal proceeding under section 240 of the INA consistent with the direction of an ICE Field
Office Director, ICE Special Agent-in-Charge, CBP Chief Patrol Agent, or CBP Director of Field
Operations.

B. Hiring More CBP Agents/Officers

CBP has insufficient agents/officers to effectively detect, track, and apprehend all aliens
illegally entering the United States. The United States needs additional agents and officers to
ensure complete operational control of the border. Accordingly, the Commissioner of CBP
shall—while ensuring consistency in training and standards—immediately begin the process of
hiring 5,000 additional Border Patrol agents, as well as 500 Air & Marine Agents/Officers,
subject to the availability of resources, and take all actions necessary to ensure that such
agents/officers enter on duty and are assigned to appropriate duty stations, including providing for
the attendant resources and additional personnel necessary to support such agents, as soon as
practicable.

Human Capital leadership in CBP and ICE, in coordination with the Under Secretary for
3



Management, Chief Financial Officer, and Chief Human Capital Officer, shall develop hiring
plans that balance growth and interagency attrition by integrating workforce shaping and career
paths for incumbents and new hires.

C. Identifying and Quantifying Sources of Aid to Mexico

The President has directed the heads of all executive departments to identify and quantify
all sources of direct and indirect Federal aid or assistance to the Government of Mexico.
Accordingly, the Under Secretary for Management shall identify all sources of direct or indirect
aid and assistance, excluding intelligence activities, from every departmental component to the
Government of Mexico on an annual basis, for the last five fiscal years, and quantify such aid or
assistance. The Under Secretary for Management shall submit a report to me reflecting historic
levels of such aid or assistance provided annually within 30 days of the date of this memorandum.

D. Expansion of the 287(g) Program in the Border Region

Section 287(g) of the INA authorizes me to enter into a written agreement with a state or
political subdivision thereof. for the purpose of authorizing qualified officers or employees of the
state or subdivision to perform the functions of an immigration officer in relation to the
investigation, apprehension, or detention of aliens in the United States. This grant of authority,
known as the 287(g) Program, has been a highly successful force multiplier that authorizes state
or local law enforcement personnel to perform all law enforcement functions specified in section
287(a) of the INA, including the authority to investigate, identify, apprehend, arrest, detain,
transport and conduct searches of an alien for the purposes of enforcing the immigration laws.
From January 2006 through September 2015, the 287(g) Program led to the identification of more
than 402,000 removable aliens, primarily through encounters at local jails.

Empowering state and local law enforcement agencies to assist in the enforcement of
federal immigration law is critical to an effective enforcement strategy. Aliens who engage in
criminal conduct are priorities for arrest and removal and will often be encountered by state and
local law enforcement officers during the course of their routine duties. It is in the interest of the
Department to partner with those state and local jurisdictions through 287(g) agreements to assist
in the arrest and removal of criminal aliens.

To maximize participation by state and local jurisdictions in the enforcement of federal
immigration law near the southern border, I am directing the Director of ICE and the
Commissioner of CBP to engage immediately with all willing and qualified law enforcement

jurisdictions that meet all program requirements for the purpose of entering into agreements under
287(g) of the INA.

The Commissioner of CBP and the Director of ICE should consider the operational
functions and capabilities of the jurisdictions willing to enter into 287(g) agreements and structure
such agreements in a manner that employs the most effective enforcement model for that
jurisdiction, including the jail enforcement model, task force officer model, or joint jail
enforcement-task force officer model. In furtherance of my direction herein, the Commissioner of
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CBP is authorized, in addition to the Director of ICE, to accept state services and take other
actions as appropriate to carry out immigration enforcement pursuant to 287(g).

E. Commissioning a Comprehensive Study of Border Security

The Under Secretary for Management, in consultation with the Commissioner of CBP,
Joint Task Force (Border), and Commandant of the Coast Guard, is directed to commission an
immediate, comprehensive study of the security of the southern border (air, land and maritime) to
identify vulnerabilities and provide recommendations to enhance border security. The study
should include all aspects of the current border security environment, including the availability of
federal and state resources to develop and implement an effective border security strategy that
will achieve complete operational control of the border.

F. Border Wall Construction and Funding

A wall along the southern border is necessary to deter and prevent the illegal entry of
aliens and is a critical component of the President’s overall border security strategy. Congress has
authorized the construction of physical barriers and roads at the border to prevent illegal
immigration in several statutory provisions, including section 102 of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996, as amended, 8 U.S.C. § 1103 note.

Consistent with the President’s Executive Order, the will of Congress and the need to
secure the border in the national interest, CBP, in consultation with the appropriate executive
departments and agencies, and nongovernmental entities having relevant expertise—and using
materials originating in the United States to the maximum extent permitted by law—shall
immediately begin planning, design, construction and maintenance of a wall, including the
attendant lighting, technology (including sensors). as well as patrol and access roads, along the
land border with Mexico in accordance with existing law, in the most appropriate locations and
utilizing appropriate materials and technology to most effectively achieve operational control of
the border.

The Under Secretary for Management, in consultation with the Commissioner of CBP
shall immediately identify and allocate all sources of available funding for the planning, design,
construction and maintenance of a wall, including the attendant lighting, technology (including
sensors), as well as patrol and access roads, and develop requirements for total ownership cost of
this project, including preparing Congressional budget requests for the current fiscal year (e.g.,
supplemental budget requests) and subsequent fiscal years.

G. Expanding Expedited Removal Pursuant to Section 235(b)(1)(A)(iii)(I) of the INA

It is in the national interest to detain and expeditiously remove from the United States
aliens apprehended at the border, who have been ordered removed after consideration and denial
of their claims for relief or protection. Pursuant to section 235(b)(1)(A)(i) of the INA, if an
immigration officer determines that an arriving alien is inadmissible to the United States under
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section 212(a)(6)(C) or section 212(a)(7) of the INA, the officer shall, consistent with all
applicable laws, order the alien removed from the United States without further hearing or review.
unless the alien is an unaccompanied alien child as defined in 6 U.S.C. § 279(g)(2), indicates an
intention to apply for asylum or a fear of persecution or torture or a fear of return to his or her
country, or claims to have a valid immigration status within the United States or to be a citizen or
national of the United States.

Pursuant to section 235(b)(1)(A)(iii)(I) of the INA and other provisions of law, I have
been granted the authority to apply, by designation in my sole and unreviewable discretion, the
expedited removal provisions in section 235(b)(1)(A)(i) and (ii) of the INA to aliens who have not
been admitted or paroled into the United States, who are inadmissible to the United States under
section 212(a)(6)(C) or section 212(a)(7) of the INA, and who have not affirmatively shown, to
the satisfaction of an immigration officer, that they have been continuously physically present in
the United States for the two-year period immediately prior to the determination of their
inadmissibility. To date, this authority has only been exercised to designate for application of
expedited removal, aliens encountered within 100 air miles of the border and 14 days of entry,
and aliens who arrived in the United States by sea other than at a port of entry.'

The surge of illegal immigration at the southern border has overwhelmed federal agencies
and resources and has created a significant national security vulnerability to the United States.
Thousands of aliens apprehended at the border, placed in removal proceedings, and released from
custody have absconded and failed to appear at their removal hearings. Immigration courts are
experiencing a historic backlog of removal cases, primarily proceedings under section 240 of the
INA for individuals who are not currently detained.

During October 2016 and November 2016, there were 46,184 and 47,215 apprehensions,
respectively, between ports of entry on our southern border. In comparison, during October 2015
and November 2015 there were 32.724 and 32.838 apprehensions, respectively, between ports of
entry on our southern border. This increase of 10,000-15.000 apprehensions per month has
significantly strained DHS resources.

Furthermore, according to EOIR information provided to DHS, there are more than
534,000 cases currently pending on immigration court dockets nationwide—a record high. By
contrast, according to some reports, there were nearly 168,000 cases pending at the end of fiscal
year (FY) 2004 when section 235(b)(1)(A)(i) was last expanded.> This represents an increase of
more than 200% in the number of cases pending completion. The average removal case for an
alien who is not detained has been pending for more than two years before an immigration judge.’
In some immigration courts, aliens who are not detained will not have their cases heard by an

! Notice Designating Aliens Subject to Expedited Removal Under Section 235(b)(1)(a)(iii) of the Immigration and
Nationality Act, 67 Fed. Reg. 68924 (Nov. 13, 2002); Designating Aliens For Expedited Removal, 69 Fed. Reg.
48877 (Aug. 11, 2004); Eliminating Exception to Expedited Removal Authority for Cuban Nationals Encountered in
the United States or Arriving by Sea, 82 Fed. Reg. 4902 (Jan. 17, 2017).

? Syracuse University, Transactional Records Access Clearinghouse (TRAC) Data Research: available at
http://trac.syr.edu/phptools/immigration/court_backlog/.
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immigration judge for as long as five years. This unacceptable delay affords removable aliens
with no plausible claim for relief to remain unlawfully in the United States for many years.

To ensure the prompt removal of aliens apprehended soon after crossing the border
illegally, the Department will publish in the Federal Register a new Notice Designating Aliens
Subject to Expedited Removal Under Section 235(b)(1)(a)(iii) of the Immigration and Nationality
Act, which may, to the extent I determine is appropriate, depart from the limitations set forth in
the designation currently in force. I direct the Commissioner of CBP and the Director of ICE to
conform the use of expedited removal procedures to the designations made in this notice upon its
publication.

H. Implementing the Provisions of Section 235(b)(2)(C) of the INA to Return Aliens to
Contiguous Countries

Section 235(b)(2)(C) of the INA authorizes the Department to return aliens arriving on
land from a foreign territory contiguous to the United States, to the territory from which they
arrived, pending a formal removal proceeding under section 240 of the INA. When aliens so
apprehended do not pose a risk of a subsequent illegal entry or attempted illegal entry, returning
them to the foreign contiguous territory from which they arrived, pending the outcome of removal
proceedings saves the Department’s detention and adjudication resources for other priority aliens.

Accordingly, subject to the requirements of section 1232, Title 8, United States Code,
related to unaccompanied alien children and to the extent otherwise consistent with the law and
U.S. international treaty obligations, CBP and ICE personnel shall, to the extent appropriate and
reasonably practicable, return aliens described in section 235(b)(2)(A) of the INA, who are placed
in removal proceedings under section 240 of the INA—and who, consistent with the guidance of
an ICE Field Office Director, CBP Chief Patrol Agent, or CBP Director of Field Operations, pose
no risk of recidivism—to the territory of the foreign contiguous country from which they arrived
pending such removal proceedings.

To facilitate the completion of removal proceedings for aliens so returned to the
contiguous country, ICE Field Office Directors, ICE Special Agents-in-Charge, CBP Chief Patrol
Agent, and CBP Directors of Field Operations shall make available facilities for such aliens to
appear via video teleconference. The Director of ICE and the Commissioner of CBP shall consult
with the Director of EOIR to establish a functional, interoperable video teleconference system to
ensure maximum capability to conduct video teleconference removal hearings for those aliens so
returned to the contiguous country.

I. Enhancing Asylum Referrals and Credible Fear Determinations Pursuant to Section
235(b)(1) of the INA

With certain exceptions, any alien who is physically present in the United States or who
arrives in the United States (whether or not at a designated port of arrival and including an alien
who is brought to the United States after having been interdicted in international or United States
waters), irrespective of such alien's status, may apply for asylum. For those aliens who are subject
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to expedited removal under section 235(b) of the INA, aliens who claim a fear of return must be
referred to an asylum officer to determine whether they have established a credible fear of
persecution or torture.” To establish a credible fear of persecution, an alien must demonstrate that
there is a “significant possibility™ that the alien could establish eligibility for asylum, taking into
account the credibility of the statements made by the alien in support of the claim and such other
facts as are known to the officer.’

The Director of USCIS shall ensure that asylum officers conduct credible fear interviews
in a manner that allows the interviewing officer to elicit all relevant information from the alien as
is necessary to make a legally sufficient determination. In determining whether the alien has
demonstrated a significant possibility that the alien could establish eligibility for asylum, or for
withholding or deferral of removal under the Convention Against Torture, the asylum officer shall
consider the statements of the alien and determine the credibility of the alien’s statements made in
support of his or her claim and shall consider other facts known to the officer, as required by
statute.®

The asylum officer shall make a positive credible fear finding only after the officer has
considered all relevant evidence and determined, based on credible evidence, that the alien has a
significant possibility of establishing eligibility for asylum, or for withholding or deferral of
removal under the Convention Against Torture, based on established legal authority.’

The Director of USCIS shall also increase the operational capacity of the Fraud Detection
and National Security (FDNS) Directorate and continue to strengthen the integration of its
operations to support the Field Operations, Refugee, Asylum, and International Operations, and
Service Center Operations Directorate, to detect and prevent fraud in the asylum and benefits
adjudication processes, and in consultation with the USCIS Office of Policy and Strategy as
operationally appropriate.

The Director of USCIS, the Commissioner of CBP, and the Director of ICE shall review
fraud detection, deterrence, and prevention measures throughout their respective agencies and
provide me with a consolidated report within 90 days of the date of this memorandum regarding
fraud vulnerabilities in the asylum and benefits adjudication processes, and propose measures to
enhance fraud detection, deterrence, and prevention in these processes.

J. Allocation of Resources and Personnel to the Southern Border for Detention of
Aliens and Adjudication of Claims

The detention of aliens apprehended at the border is critical to the effective enforcement of
the immigration laws. Aliens who are released from custody pending a determination of their
removability are highly likely to abscond and fail to attend their removal hearings. Moreover, the
screening of credible fear claims by USCIS and adjudication of asylum claims by EOIR at

* See INA § 235(b)(1)(A)-(B): 8 C.F.R. §§ 235.3, 208.30.
3 See INA § 235(b)(1)(B)(v).

b See id.
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detention facilities located at or near the point of apprehension will facilitate an expedited
resolution of those claims and result in lower detention and transportation costs.

Accordingly, the Director of ICE and the Commissioner of CBP should take all necessary
action and allocate all available resources to expand their detention capabilities and capacities at
or near the border with Mexico to the greatest extent practicable. CBP shall focus these actions on
expansion of “short-term detention” (defined as 72 hours or less under 6 U.S.C. § 211(m))
capability, and ICE will focus these actions on expansion of all other detention capabilities. CBP
and ICE should also explore options for joint temporary structures that meet appropriate standards
for detention given the length of stay in those facilities.

In addition, to the greatest extent practicable, the Director of USCIS is directed to increase
the number of asylum officers and FDNS officers assigned to detention facilities located at or near
the border with Mexico to properly and efficiently adjudicate credible fear and reasonable fear
claims and to counter asylum-related fraud.

K. Proper Use of Parole Authority Pursuant to Section 212(d)(5) of the INA

The authority to parole aliens into the United States is set forth in section 212(d)(5) of the
INA. which provides that the Secretary may, in his discretion and on a case-by-case basis,
temporarily parole into the United States any alien who is an applicant for admission for urgent
humanitarian reasons or significant public benefit. The statutory language authorizes parole in
individual cases only where, after careful consideration of the circumstances, it is necessary
because of demonstrated urgent humanitarian reasons or significant public benefit. In my
judgment, such authority should be exercised sparingly.

The practice of granting parole to certain aliens in pre-designated categories in order to
create immigration programs not established by Congress, has contributed to a border security
crisis, undermined the integrity of the immigration laws and the parole process, and created an
incentive for additional illegal immigration.

Therefore, the Director of USCIS, the Commissioner of CBP, and the Director of ICE
shall ensure that, pending the issuance of final regulations clarifying the appropriate use of the
parole power, appropriate written policy guidance and training is provided to employees within
those agencies exercising parole authority, including advance parole, so that such employees are
familiar with the proper exercise of parole under section 212(d)(5) of the INA and exercise such
parole authority only on a case-by-case basis, consistent with the law and written policy guidance.

Notwithstanding any other provision of this memorandum, pending my further review and
evaluation of the impact of operational changes to implement the Executive Order, and additional
guidance on the issue by the Director of ICE, the ICE policy directive establishing standards and
procedures for the parole of certain arriving aliens found to have a credible fear of persecution or



torture shall remain in full force and effect.® The ICE policy directive shall be implemented in a
manner consistent with its plain language. In every case, the burden to establish that his or her
release would neither pose a danger to the community, nor a risk of flight remains on the
individual alien, and ICE retains ultimate discretion whether it grants parole in a particular case.

L. Proper Processing and Treatment of Unaccompanied Alien Minors Encountered at
the Border

In accordance with section 235 of the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (codified in part at 8 U.S.C. § 1232) and section 462 of the
Homeland Security Act of 2002 (6 U.S.C. § 279), unaccompanied alien children are provided
special protections to ensure that they are properly processed and receive the appropriate care and
placement when they are encountered by an immigration officer. An unaccompanied alien child,
as defined in section 279(g)(2), Title 6, United States Code. is an alien who has no lawful
immigration status in the United States, has not attained 18 years of age; and with respect to
whom, (1) there is no parent or legal guardian in the United States, or (2) no parent of legal
guardian in the United States is available to provide care and physical custody.

Approximately 155.000 unaccompanied alien children have been apprehended at the
southern border in the last three years. Most of these minors are from El Salvador, Honduras, and
Guatemala, many of whom travel overland to the southern border with the assistance of a
smuggler who is paid several thousand dollars by one or both parents, who reside illegally in the
United States.

With limited exceptions, upon apprehension, CBP or ICE must promptly determine if a
child meets the definition of an “unaccompanied alien child” and, if so, the child must be
transferred to the custody of the Office of Refugee Resettlement within the Department of Health
and Human Services (HHS) within 72 hours, absent exceptional circumstances.’ The
determination that the child is an “unaccompanied alien child” entitles the child to special
protections, including placement in a suitable care facility. access to social services, removal
proceedings before an immigration judge under section 240 of the INA, rather than expedited
removal proceedings under section 235(b) of the INA, and initial adjudication of any asylum
claim by USCIS.""

Approximately 60% of minors initially determined to be “unaccompanied alien children”
are placed in the care of one or more parents illegally residing in the United States. However, by
Department policy and practice, such minors maintained their status as “unaccompanied alien
children,” notwithstanding that they may no longer meet the statutory definition once they have
been placed by HHS in the custody of a parent in the United States who can care for the minor.
Exploitation of that policy led to abuses by many of the parents and legal guardians of those
minors and has contributed to significant administrative delays in adjudications by immigration

8 ICE Policy No. 11002.1: Parole of Arriving Aliens Found to Have a Credible Fear of Persecution or Torture (Dec.
8, 2009).
? See 8 US.C. § 1232(b)(3).
19 See generally 8 U.S.C. § 1232; INA § 208(b)(3)(C).
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courts and USCIS.

To ensure identification of abuses and the processing of unaccompanied alien children
consistent with the statutory framework and any applicable court order, the Director of USCIS,
the Commissioner of CBP, and the Director of ICE are directed to develop uniform written
guidance and training for all employees and contractors of those agencies regarding the proper
processing of unaccompanied alien children, the timely and fair adjudication of their claims for
relief from removal, and, if appropriate, their safe repatriation at the conclusion of removal
proceedings. In developing such guidance and training, they shall establish standardized review
procedures to confirm that alien children who are initially determined to be “unaccompanied alien
child[ren],” as defined in section 279(g)(2), Title 6, United States Code, continue to fall within the
statutory definition when being considered for the legal protections afforded to such children as
they go through the removal process.

M. Accountability Measures to Protect Alien Children from Exploitation and Prevent
Abuses of Our Immigration Laws

Although the Department’s personnel must process unaccompanied alien children
pursuant to the requirements described above, we have an obligation to ensure that those who
conspire to violate our immigration laws do not do so with impunity—particularly in light of the
unique vulnerabilities of alien children who are smuggled or trafficked into the United States.

The parents and family members of these children, who are often illegally present in the
United States, often pay smugglers several thousand dollars to bring their children into this
country. Tragically, many of these children fall victim to robbery, extortion, kidnapping, sexual
assault, and other crimes of violence by the smugglers and other criminal elements along the
dangerous journey through Mexico to the United States. Regardless of the desires for family
reunification, or conditions in other countries, the smuggling or trafficking of alien children is
intolerable.

Accordingly, the Director of ICE and the Commissioner of CBP shall ensure the proper
enforcement of our immigration laws against any individual who—directly or indirectly—
facilitates the illegal smuggling or trafficking of an alien child into the United States. In
appropriate cases, taking into account the risk of harm to the child from the specific smuggling or
trafficking activity that the individual facilitated and other factors relevant to the individual’s
culpability and the child’s welfare, proper enforcement includes (but is not limited to) placing any
such individual who is a removable alien into removal proceedings, or referring the individual for
criminal prosecution.

N. Prioritizing Criminal Prosecutions for Immigration Offenses Committed at the
Border

The surge of illegal immigration at the southern border has produced a significant increase
in organized criminal activity in the border region. Mexican drug cartels, Central American gangs,
and other violent transnational criminal organizations have established sophisticated criminal
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enterprises on both sides of the border. The large-scale movement of Central Americans,
Mexicans, and other foreign nationals into the border area has significantly strained federal
agencies and resources dedicated to border security. These criminal organizations have
monopolized the human trafficking, human smuggling, and drug trafficking trades in the border
region.

It is in the national interest of the United States to prevent criminals and criminal
organizations from destabilizing border security through the proliferation of illicit transactions
and violence perpetrated by criminal organizations.

To counter this substantial and ongoing threat to the security of the southern border—
including threats to our maritime border and the approaches—the Directors of the Joint Task
Forces-West, -East, and -Investigations. as well as the [CE-led Border Enforcement Security Task
Forces (BESTSs), are directed to plan and implement enhanced counternetwork operations directed
at disrupting transnational criminal organizations, focused on those involved in human smuggling.
The Department will support this work through the Office of Intelligence and Analysis, CBP’s
National Targeting Center, and the DHS Human Smuggling Cell.

In addition, the task forces should include participants from other federal, state, and local
agencies, and should target individuals and organizations whose criminal conduct undermines
border security or the integrity of the immigration system, including offenses related to alien
smuggling or trafficking, drug trafficking, illegal entry and reentry, visa fraud, identity theft,
unlawful possession or use of official documents, and acts of violence committed against persons
or property at or near the border.

In order to support the efforts of the BESTs and counter network operations of the Joint
Task Forces, the Director of ICE shall increase of the number of special agents and analysts in the
Northern Triangle ICE Attaché Offices and increase the number of vetted Transnational Criminal
Investigative Unit international partners. This expansion of ICE’s international footprint will
focus both domestic and international efforts to dismantle transnational criminal organizations
that are facilitating and profiting from the smuggling routes to the United States.

O. Public Reporting of Border Apprehensions Data

The Department has an obligation to perform its mission in a transparent and forthright
manner. The public is entitled to know, with a reasonable degree of detail, information pertaining
to the aliens unlawfully entering at our borders.

Therefore, consistent with law, in an effort to promote transparency and renew confidence
in the Department’s border security mission, the Commissioner of CBP and the Director of ICE
shall develop a standardized method for public reporting of statistical data regarding aliens
apprehended at or near the border for violating the immigration law. The reporting method shall
include uniform terminology and shall utilize a format that is easily understandable by the public
in a medium that can be readily accessed.
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At a minimum, in addition to statistical information currently being publicly reported
regarding apprehended aliens, the following information must be included: the number of
convicted criminals and the nature of their offenses; the prevalence of gang members and prior
immigration violators; the custody status of aliens and, if released, the reason for release and
location of that release; and the number of aliens ordered removed and those aliens physically
removed.

P. No Private Right of Action

This document provides only internal DHS policy guidance, which may be modified,
rescinded, or superseded at any time without notice. This guidance is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at
law by any party in any administrative, civil, or criminal matter. Likewise, no limitations are
placed by this guidance on the otherwise lawful enforcement or litigation prerogatives of DHS.

In implementing this guidance, I direct DHS Components to consult with legal counsel to
ensure compliance with all applicable laws, including the Administrative Procedure Act.

13



MEMORANDUM FOR:

FROM:

SUBIECT:

Secretary
LS. Department of Homeland Security
Washington, DC 20528

OARTA,,
o “44

Homeland
Security

Ty 30

1*0“ Us
]
?,

N

e,
Yayp s

February 20, 2017

Kevin McAleenan
Acting Commissioner
U.S. Customs and Border Protection

Thomas D. Homan
Acting Director
U.S. Immigration and Customs Enforcement

Lori Scialabba
Acting Director
U.S. Citizenship and Immigration Services

Joseph B. Maher
Acting General Counsel

Dimple Shah
Acting Assistant Secretary for International Affairs

Chip Fulghum
Acting Undersecretary for Management

John Kelly
Secretary

Enforcementof the Immigration Laws to Serve the National
Interest

This memorandum implements the Executive Order entitled “Enhancing Public Safety in
the Interior of the United States,” issued by the President on January 25, 2017. It constitutes
guidance for all Department personnel regarding the enforcement of the immigration laws of the
United States, and is applicable to the activities of U.S. Immigration and Customs Enforcement
(ICE), U.S. Customs and Border Protection (CBP), and U.S. Citizenship and Immigration
Services (USCIS). As such, it should inform enforcement and removal activities, detention
decisions, administrative litigation, budget requests and execution, and strategic planning.

www.dhs.gov



With the exception of the June 15, 2012, memorandum entitled “Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as Children,” and the
November 20, 2014 memorandum entitled “Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United States as Children and with Respect to Certain Individuals
Who Are the Parents of U.S. Citizens or Permanent Residents,”" all existing conflicting
directives, memoranda, or field guidance regarding the enforcement of our immigration laws and
priorities for removal are hereby immediately rescinded—to the extent of the conflict—including,
but not limited to, the November 20, 2014, memoranda entitled “Policies for the Apprehension,
Detention and Removal of Undocumented Immigrants,” and “Secure Communities,”

A. The Department’s Enforcement Priorities

Congress has defined the Department’s role and responsibilities regarding the enforcement
of the immigration laws of the United States. Effective immediately, and consistent with Article
11, Section 3 of the United States Constitution and Section 3331 of Title 5, United States Code,
Department personnel shall faithfully execute the immigration laws of the United States against
all removable aliens.

Except as specifically noted above, the Department no longer will exempt classes or
categories of removable aliens from potential enforcement. In faithfully executing the
immigration laws, Department personnel should take enforcement actions in accordance with
applicable law. In order to achieve this goal, as noted below, [ have directed ICE to hire 10,000
officers and agents expeditiously, subject to available resources. and to take enforcement actions
consistent with available resources. However, in order to maximize the benefit to public safety, to
stem unlawful migration and to prevent fraud and misrepresentation, Department personnel
should prioritize for removal those aliens described by Congress in Sections 212(a)(2), (a)(3), and
(a)(6)(C), 235(b) and (¢), and 237(a)(2) and (4) of the Immigration and Nationality Act (INA).

Additionally, regardless of the basis of removability, Department personnel should
prioritize removable aliens who: (1) have been convicted of any criminal offense; (2) have been
charged with any criminal offense that has not been resolved; (3) have committed acts which
constitute a chargeable criminal offense; (4) have engaged in fraud or willful misrepresentation in
connection with any official matter before a governmental agency; (5) have abused any program
related to receipt of public benefits; (6) are subject to a final order of removal but have not
complied with their legal obligation to depart the United States; or (7) in the judgment of an
immigration officer, otherwise pose a risk to public safety or national security. The Director of
ICE, the Commissioner of CBP, and the Director of USCIS may, as they determine is appropriate,
issue further guidance to allocate appropriate resources to prioritize enforcement activities within
these categories—for example, by prioritizing enforcement activities against removable aliens
who are convicted felons or who are involved in gang activity or drug trafficking.

" The November 20, 2014, memorandum will be addressed in future guidance.
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B. Strengthening Programs to Facilitate the Efficient and Faithful Execution of the
Immigration Laws of the United States

Facilitating the efficient and faithful execution of the immigration laws of the United
States—and prioritizing the Department’s resources—requires the use of all available systems and
enforcement tools by Department personnel.

Through passage of the immigration laws, Congress established a comprehensive statutory
regime to remove aliens expeditiously from the United States in accordance with all applicable
due process of law. I determine that the faithful execution of our immigration laws is best
achieved by using all these statutory authorities to the greatest extent practicable. Accordingly,
Department personnel shall make full use of these authorities.

Criminal aliens have demonstrated their disregard for the rule of law and pose a threat to
persons residing in the United States. As such, criminal aliens are a priority for removal. The
Priority Enforcement Program failed to achieve its stated objectives, added an unnecessary layer
of uncertainty for the Department’s personnel, and hampered the Department’s enforcement of the
immigration laws in the interior of the United States. Effective immediately, the Priority
Enforcement Program is terminated and the Secure Communities Program shall be restored. To
protect our communities and better facilitate the identification, detention, and removal of criminal
aliens within constitutional and statutory parameters, the Department shall eliminate the existing
Forms 1-247D, I-247N, and 1-247X, and replace them with a new form to more effectively
communicate with recipient law enforcement agencies. However, until such forms are updated
they may be used as an interim measure to ensure that detainers may still be issued. as
appropriate.

ICE’s Criminal Alien Program is an effective tool to facilitate the removal of criminal
aliens from the United States, while also protecting our communities and conserving the
Department’s detention resources. Accordingly, ICE should devote available resources to
expanding the use of the Criminal Alien Program in any willing jurisdiction in the United States.
To the maximum extent possible, in coordination with the Executive Office for Immigration
Review (EOIR), removal proceedings shall be initiated against aliens incarcerated in federal,
state, and local correctional facilities under the Institutional Hearing and Removal Program
pursuant to section 238(a) of the INA, and administrative removal processes, such as those under
section 238(b) of the INA, shall be used in all eligible cases.

The INA § 287(g) Program has been a highly successful force multiplier that allows a
qualified state or local law enforcement officer to be designated as an “immigration officer” for
purposes of enforcing federal immigration law. Such officers have the authority to perform all law
enforcement functions specified in section 287(a) of the INA, including the authority to
investigate, identify, apprehend, arrest, detain, and conduct searches authorized under the INA,
under the direction and supervision of the Department.

There are currently 32 law enforcement agencies in 16 states participating in the 287(g)
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Program. In previous years, there were significantly more law enforcement agencies participating
in the 287(g) Program. To the greatest extent practicable, the Director of [CE and Commissioner
of CBP shall expand the 287(g) Program to include all qualified law enforcement agencies that
request to participate and meet all program requirements. In furtherance of this direction and the
guidance memorandum, “Implementing the President’s Border Security and Immigration
Enforcement Improvements Policies™ (Feb. 20, 2017), the Commissioner of CBP is authorized, in
addition to the Director of ICE, to accept State services and take other actions as appropriate to
carry out immigration enforcement pursuant to section 287(g) of the INA.

C. Exercise of Prosecutorial Discretion

Unless otherwise directed, Department personnel may initiate enforcement actions against
removable aliens encountered during the performance of their official duties and should act
consistently with the President’s enforcement priorities identified in his Executive Order and any
further guidance issued pursuant to this memorandum. Department personnel have full authority
to arrest or apprehend an alien whom an immigration officer has probable cause to believe is in
violation of the immigration laws. They also have full authority to initiate removal proceedings
against any alien who is subject to removal under any provision of the INA, and to refer
appropriate cases for criminal prosecution. The Department shall prioritize aliens described in the
Department’s Enforcement Priorities (Section A) for arrest and removal. This is not intended to
remove the individual, case-by-case decisions of immigration officers.

The exercise of prosecutorial discretion with regard to any alien who is subject to arrest,
criminal prosecution, or removal in accordance with law shall be made on a case-by-case basis in
consultation with the head of the field office component, where appropriate, of CBP, ICE, or
USCIS that initiated or will initiate the enforcement action, regardless of which entity actually
files any applicable charging documents: CBP Chief Patrol Agent, CBP Director of Field
Operations, ICE Field Office Director, ICE Special Agent-in-Charge, or the USCIS Field Office
Director, Asylum Office Director or Service Center Director.

Except as specifically provided in this memorandum, prosecutorial discretion shall not be
exercised in a manner that exempts or excludes a specified class or category of aliens from
enforcement of the immigration laws. The General Counsel shall issue guidance consistent with
these principles to all attorneys involved in immigration proceedings.

D. Establishing the Victims of Immigration Crime Engagement (VOICE) Office

Criminal aliens routinely victimize Americans and other legal residents. Often, these
victims are not provided adequate information about the offender, the offender’s immigration
status, or any enforcement action taken by ICE against the offender. Efforts by ICE to engage
these victims have been hampered by prior Department of Homeland Security (DHS) policy
extending certain Privacy Act protections to persons other than U.S. citizens and lawful
permanent residents, leaving victims feeling marginalized and without a voice. Accordingly, | am
establishing the Victims of Immigration Crime Engagement (VOICE) Office within the Office of
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the Director of ICE, which will create a programmatic liaison between ICE and the known victims
of crimes committed by removable aliens. The liaison will facilitate engagement with the victims
and their families to ensure, to the extent permitted by law, that they are provided information
about the offender, including the offender’s immigration status and custody status, and that their
questions and concemns regarding immigration enforcement efforts are addressed.

To that end, I direct the Director of ICE to immediately reallocate any and all resources
that are currently used to advocate on behalf of illegal aliens {except as necessary to comply with
a judicial order) to the new VOICE Office, and to immediately terminate the provision of such
outreach or advocacy services to illegal aliens.

Nothing herein may be construed to authorize disclosures that are prohibited by law or
may relate to information that is Classified, Sensitive but Unclassified (SBU), Law Enforcement
Sensitive (LES). For Official Use Only (FOUO), or similarly designated information that may
relate to national security, law enforcement, or intelligence programs or operations, or disclosures
that are reasonably likely to cause harm to any person.

E. Hiring Additional ICE Officers and Agents

To enforce the immigration laws effectively in the interior of the United States in
accordance with the President’s directives, additional ICE agents and officers are necessary. The
Director of ICE shall—while ensuring consistency in training and standards—take all appropriate
action to expeditiously hire 10,000 agents and officers, as well as additional operational and
mission support and legal staff necessary to hire and support their activities. Human Capital
leadership in CBP and 1CE, in coordination with the Under Secretary for Management and the
Chief Human Capital Officer, shall develop hiring plans that balance growth and interagency
attrition by integrating workforce shaping and career paths for incumbents and new hires.

F. Establishment of Programs to Collect Authorized Civil Fines and Penalties

As soon as practicable, the Director of ICE, the Commissioner of CBP, and the Director of
USCIS shall issue guidance and promulgate regulations, where required by law, to ensure the
assessment and collection of all fines and penaltics which the Department is authorized under the
law to assess and collect from aliens and from those who facilitate their untawful presence in the
United States.

G. Aligning the Department’s Privacy Policies With the Law

The Department will no longer afford Privacy Act rights and protections to persons who
are neither U.S. citizens nor lawful permanent residents. The DHS Privacy Office will rescind the
DHS Privacy Policy Guidance memorandum, dated January 7, 2009, which implemented the
DHS “mixed systems” policy of administratively treating all personal information contained in
DHS record systems as being subject to the Privacy Act regardless of the subject’s immigration
status. The DHS Privacy Office, with the assistance of the Office of the General Counsel, will
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develop new guidance specifying the appropriate treatment of personal information DHS
maintains in its record systems.

H. Collecting and Reporting Data on Alien Apprehensions and Releases

The collection of data regarding aliens apprehended by ICE and the disposition of their
cases will assist in the development of agency performance metrics and provide transparency in
the immigration enforcement mission. Accordingly, to the extent permitted by law, the Director of
ICE shall develop a standardized method of reporting statistical data regarding aliens apprehended
by ICE and, at the earliest practicable time, provide monthly reports of such data to the public
without charge.

The reporting method shall include uniform terminology and shall utilize a format that is
casily understandable by the public and a medium that can be readily accessed. At a minimum, in
addition to statistical information currently being publicly reported regarding apprehended aliens,
the following categories of information must be included: country of citizenship, convicted
criminals and the nature of their offenses, gang members, prior immigration violators, custody
status of aliens and, if released, the reason for release and location of their release, aliens ordered
removed, and aliens physically removed or returned.

The ICE Director shall also develop and provide a weekly report to the public, utilizing a
medium that can be readily accessed without charge, of non-Federal jurisdictions that release
aliens from their custody, notwithstanding that such aliens are subject to a detainer or similar
request for custody issued by ICE to that jurisdiction. In addition to other relevant information, to
the extent that such information is readily available, the report shall reflect the name of the
jurisdiction, the citizenship and immigration status of the alien, the arrest, charge, or conviction
for which each alien was in the custody of that jurisdiction, the date on which the ICE detainer or
similar request for custody was served on the jurisdiction by ICE, the date of the alien’s release
from the custody of that jurisdiction and the reason for the release, an explanation concerning why
the detainer or similar request for custody was not honored, and all arrests, charges, or convictions
occurring after the alien’s release from the custody of that jurisdiction.

I. No Private Right of Action

This document provides only internal DHS policy guidance, which may be modified,
rescinded, or superseded at any time without notice. This guidance is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at
law by any party in any administrative, civil, or criminal matter. Likewise, no limitations are
placed by this guidance on the otherwise lawful enforcement or litigation prerogatives of DHS.

In implementing these policies, [ direct DHS Components to consult with legal counsel to
ensure compliance with all applicable laws, including the Administrative Procedure Act.



