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SECTION 6:

STATEMENTS AND POLICIES
BY THE NEW YORK STATE OFFICE OF
COURT ADMINISTRATION (OCA) IN
RESPONSE TO ADVOCACY EFFORTS
Background
In New York, a significant part of the advocacy campaign is for the Chief
Judge to promulgate rules that would protect universal courthouse
access. (See Proposed Judicial Rules). The Chief Judge has also been an
important actor in legislative advocacy and conversations with other
policymakers, as these actors appeared to view the courts as to a relevant degree the domain of the Chief Judge, and so they were interested
in her office’s position on courthouse arrests and raids.
Our advocacy with the Chief Judge began with a first joint letter from
the ICE Out of Courts Coalition to the Office of Court Administration.
This was followed by a series of meetings with different representatives
from OCA, and with the Chief Judge herself and her Chief Administrative Judge and counsel. During those meetings, we and Coalition partners and other advocates presented our concerns over courthouse
arrests and their threats to public safety, due process, and to constitu-
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tional rights to participate in the court process. We have presented data,
case stories, legal theories, and have proposed judicial rules.
Part of our advocacy and conversations with the Chief Judge and her
office have involved us educating them about the way ICE functions as
an agency, and in particular how it functions under Trump. This has involved walking decisonmakers through the federal statutes, regulations,
and court decisions that establish the range of what is within the scope
of lawful ICE authority, and then contrasting those standards with ICE’s
adopted policies (like the courthouse arrest directive) and the conduct
of its agents in the field. It has also involved conversations about the
escalating role of court officers and other employees of OCA working
in the courts. We documented cases of OCA staff facilitating arrests,
separating people facing arrest from counsel, giving ICE access to private areas of courthouses and to identifying information about litigants
before the courts, and rearranging court calendars and moving files.
During the campaign, the union of court officers in New York released a
one-sentence memorandum voicing its support for courthouse arrests.
(See Memo of Dennis Quirk). Recently, the union stated publicly that
it would comply with a law like the New York Protect Our Courts Act
that regulates courthouse arrests.
Our conversations with the Chief Judge and her office have been ongoing since April 2017. OCA, the Chief Judge, and other influencers have
expressed concerns or had questions about some of the following issues about courthouse arrests:
• Whether ICE arrests of those attending court are causing declines in court participation, or otherwise disrupting court
functioning.
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• Whether decisionmakers in other states have taken the kinds of
action we are requesting.
• Whether ICE is making arrests in the family and human trafficking courts, and/or arrests of people traditionally regarded as
vulnerable (in particular, victims and witnesses).
• Whether prosecutors are having difficulty prosecuting cases because of ICE arrests, and whether prosecutors support judicial
rules or other policies that would regulate courthouse arrests.
The media has widely covered public statements of OCA and the Chief
Judge on courthouse arrests, reaching out to their office for comment
after almost all major incidents in New York. OCA has also publicly released an internal policy that addresses federal civil immigration arrests
inside courthouses in New York. (See OCA Policy). IDP and partners
have found the policy to be inadequate to mitigate the negative impacts
of courthouse arrests, and have continued to advocate for better, more
effective policies.

Resources
• OCA protocol
• OCA public statements
• “Memo” from Dennis Quirk, leader of the Court Officers’
Union in New York
• Examples of New York OCA officer involvement in ICE
arrests
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Court officers across New York have been instructed to provide "100 percent cooperation"
with Immigration and Customs Enforcement" as part of a directive sent by the head of the
State Court Officers' union this week.
The memo, from New York State Court Officers Association head Dennis Quirk, was in
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response to requests by legal service providers in New York City who have been pushing
the state’s Office of Court Administration (OCA) to establish the courthouses as sanctuary
spaces. The issue has taken on newfound relevance in recent weeks, after an increase in
enforcement by ICE officials, including attending local court proceedings in order to make
arrests.
“Effective immediately, inform members to provide 100 percent cooperation to ICE and
any other law enforcement agency and disregard any instruction to the contrary," wrote
Quirk in the memo. "Also, report any attempts by anyone to obstruct ICE to the union
immediately.”
OCA has yet to decide whether to set a policy on the controversial issue, and has not
determined whether officers even have the power to deny federal law enforcement officers
access to defendants in its facilities.
“We’re aware of the ongoing situation. The chief administrative judge and senior court
administrators are monitoring what’s transpiring on a daily basis,” Lucian Chalfen, a
spokesman for OCA, told POLITICO New York. “We’ll see as things develop ultimately
what there should be, if any, necessitated change to our policy.”
The union memo comes in the middle of a larger debate on the role of the courts in the
battle over new federal immigration policies under President Donald Trump. According to
Quirk, who spoke with POLITICO New York, the memo was not an attempt by the union to
become part of that debate.
“We’re not getting into this political fight between Washington and everybody else,” he
said. Rather, after speaking with their own counsel, Quirk said the union believes, absent a
legislative change, that ICE — nor any other individual or group — cannot be barred from
entrance.
The City Council, at the direction of Speaker Melissa Mark-Viverito, is currently evaluating
what recourse, if any, the city has to prevent ICE officers from entering courtrooms.
Mark-Viverito has said she would be willing to pursue legislation to make the change,
although it remains unclear which agency has authority to make those rules or if the
change can be made through legislation.
“Telling court officers to disobey a directive is irresponsible. I am confident that the Court
officers who keep the courts secure for the public would not disobey any directive from
their superiors,” Mark-Viverito told POLITICO New York in a statement, referring to the
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difference between official OCA policy and the union’s legal opinion.
Quirk said that New York State courthouses are public buildings and, unlike city schools or
detention facilities — both of which the city has taken measures to restrict ICE from —
allow any and all entrance, whether relatives of defendants or federal law enforcement
officials.
“Our policy in the state courts is: We don’t ask anybody any questions,” he said.
What happens when ICE officials are inside the courthouses is another story, he noted.
Judges have almost unilateral control over what happens in their courtrooms. If a judge
doesn’t want ICE officials present in their courtroom, they have the power to keep them
out, Quirk said.
“It’s going to be up to the judge in each individual courtroom,” he said. “We’re not going to
make that decision.”
For example, Quirk said a judge in the Bronx this week agreed to a request by an attorney
to set bail for a defendant facing possible deportation by ICE. Unable to afford bail, the
defendant was handed back over to the city’s Department of Correction—which follows city
rules to limit cooperation with ICE officials.
Legal service providers have been pushing OCA to set rules in accordance with a recent
legal opinion issued by the office of state Attorney General Eric Schneiderman.
In his guidelines, Schneiderman contended that state employees are not compelled to
cooperate with ICE. The legal providers believe state court officers fall under that category,
and legal observers who have reviewed the guidelines agreed about the officers’ status.
If the state legislature wants to tackle the issue and specifically bar ICE from entry into
state courthouses, Quirk said he and his fellow officers would be happy to follow the new
rules.
“If this is really a problem and they wanted to do something about this, they could do it,” he
said.
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ICE Arrests In NYC Courts Done Behind
Lawyers' Backs, They Say
NEW YORK, NY — Jasmine Rowe's Nov. 15 appearance at the Brooklyn criminal
court was supposed to be routine. She and Sarah O'Leary, her Legal Aid defense
attorney, spent about 10 minutes discussing her low-level assault case with the
prosecution and Judge Rosemarie Montalbano.
Rowe, a 40-year-old immigrant living in Flatbush with no prior criminal record, is
fighting the charges. The judge told them all to have a nice holiday season and come
back Jan. 10, O'Leary said.
O'Leary spent a few more minutes discussing the case with Rowe before her client
left the courtroom. When O'Leary walked into the hallway a few minutes later, she
said, she found Rowe gone and her friend sitting distraught on a bench.
"I don't understand, why are they arresting her?" O'Leary recalled the friend telling
her.
O'Leary had no idea Immigration and Customs Enforcement officers were waiting
outside the courtroom to arrest Rowe. She's among a growing number of criminal
defense attorneys kept in the dark when ICE plans to arrest their clients, lawyers and
immigrant-rights advocates say.
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The state Office of Court Administration's protocol requires ICE agents to tell court
officers when they come to make an arrest. But no one has to tell lawyers when an
arrest is imminent.
O'Leary was able to give Rowe a quick primer on her rights in immigration custody
before ICE took her away, she said. But defense attorneys don't get that chance if ICE
whisks away their clients without their knowledge, according to lawyers.
That can leave immigrants with a lack of knowledge about what to do if they're
searched or interrogated while in ICE custody, said Lee Wang, a staff attorney with
the Immigrant Defense Project, an advocacy group that tracks ICE arrests at New
York courts.
"It's almost kind of like they're defending their clients with their hands tied behind
their backs," Wang said. "If they don't have the information, how are they supposed
to stand up for their clients' rights?"
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Immigrants have a right to speak to a lawyer and don't have to answer questions or
sign anything, according to the IDP. New York City and the state offer to pay for legal
help with immigration proceedings.
But if somone doesn't know those things when they're arrested, they could end up
answering questions and giving the government evidence to use against them in
immigration court, lawyers said.
It also becomes harder for immigrants to defend themselves in criminal cases — and
for local prosecutors to try them — when ICE takes them to immigration detention
centers in sometimes far-off locations, Wang said.
Immigration arrests at New York City courthouses have skyrocketed 600 percent in
the past year, according to Immigrant Defense Project data published earlier this
month. The IDP counted 78 ICE arrests in New York City as of Nov. 14, up from just
11 in all of 2016.
In many cases, public defenders learn only from other attorneys that ICE has
arrested someone in a courthouse, said Patricia Lavelle, a staff attorney in the Legal
Aid Society's Brooklyn immigration law unit.
ICE officers have to identify themselves to court personnel when they come to make
an arrest, according to protocol set by the Office of Court Administration, a state
agency. Court officers must then inform judges if ICE plans to arrest someone
involved in a hearing over which they're presiding.
Judges can let attorneys for both sides know that the defendant may be arrested after
a hearing, OCA spokesman Lucian Chalfen said. But whether to do so is entirely up to
the judges.
"This advisement is intended to give defense counsel time to advise the defendant
regarding his immigration case and, if appropriate, give time to execute a notice of
appearance to attach the right of counsel," Chalfen said in an email.
An ICE spokesperson has not yet answered questions that Patch emailed Wednesday.
But a spokeswoman told Politico New York in August that arresting immigrants at
courthouses comes with a lower safety risk for ICE agents.
"Because courthouse visitors are typically screened upon entry to search for weapons
and other contraband, the safety risks for the arresting officers and for the arrestee
inside such a facility are substantially diminished," the ICE spokeswoman, Rachel
Yong Yow, told Politico.
"As such, ICE plans to continue arresting individuals in courthouse environments as
necessary, based on operational circumstances."
On the day ICE arrested Rowe, O'Leary spent the afternoon trying to inform tell
family — including her client's 16-year-old son — what had happened. As of
Wednesday, O'Leary still hadn't been able to speak with the single mom, who was
taken to an immigrant detention center in New Jersey.
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Until this year, O'Leary had never heard of ICE arresting people in criminal courts in
her eight years with Legal Aid. She said court officers should cooperate more with
lawyers when ICE comes to courthouses.
But she and other attorneys say ICE agents shouldn't be allowed in the courts at all.
New York City limits local authorities' communication and cooperation with ICE..
"This is a whole new era for us, and is a terrifying place that we are walking into,"
O'Leary said.
(Lead image: An Immigration and Customs Enforcement officer arrests a man in
Manhattan in January. Photo from ICE.gov)
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Council Speaker, legal aid groups slam top judge for not blocking ICE
arrests of immigrants at NYC courthouses
Erin Durkin

City Council Speaker Melissa Mark-Viverito and legal aid groups blasted ICE arrests of immigrants at city courthouses, and
charged the state court system has not done enough to rein in the federal agents.
"It is offensive and highly inappropriate and dangerous for ICE officials to continue interrogating and apprehending individuals
in our courthouses," Mark-Viverito said.
She criticized the state's Chief Judge Janet DiFiore and Chief Administrative Judge Lawrence Marks, saying they "must do
better" at finding a way to limit ICE's actions.
"I call on them to defend the integrity of the court system and to take a position, and I don't think they're doing enough," she
said, asking the judge to meet with immigrant advocates and devise a plan.
Mark-Viverito did not lay out specific steps the court system should take to block ICE, and their authority is limited because
court houses are public buildings that anyone can enter, meaning state courts could not keep ICE agents out.
But there are several steps they could take, advocates said — like prohibiting ICE from making arrests inside courthouses.
"We are inclined to think that OCA has the authority to bar this kind of law enforcement activity in the courthouse entirely," said
Councilman Rory Lancman (D-Queens).
"Frankly, we're going to try to push that envelope as far as we can," he said. "ICE is disrupting our court system."
Another proposal would require judges to notify the target's attorney of the presence of ICE agents in a courtroom.
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Mark-Viverito said ICE agents arresting immigrants is offensive and inappropriate at city courthouses. (Anthony
DelMundo/New York Daily News)
The press conference came after ICE agents showed up at a Queens court for human trafficking victims last week.
There have been 28 arrests of immigrants in or outside courthouses in New York State since the beginning of 2017, and another
ten near misses, according to Tina Luongo, attorney in charge of the criminal practice at the Legal Aid Society.
In two cases, legal aid lawyers have even asked for bail to have their own clients locked up so they'd be safe from arrest and
deportation by the feds. The city in most cases refuses to turn over people in its jail to immigration authorities.
"Every single day we see the ratcheting up of ICE coming into our courts, disobeying our due process," Luongo said. "It has to
stop."
ICE spokeswoman Rachael Yong Yow said the agency does not consider courthouses a sensitive location where it limits
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enforcement, like schools, hospitals, and places of worship. But the agency only goes to courts to target a specific person who is
expected to be there, and does not deliberately target crime victims or witnesses, she said.
Office of Court Administration spokesman Lucian Chalfen said the agency has "met with federal officials on a local and national
level to convey our concerns and request that they treat courthouses as sensitive locations, similar to schools, hospitals and
places of worship."
Mayor de Blasio also condemned ICE's visit to the human trafficking court.
"I think it's absolutely unacceptable for ICE to come into court facilities in a way that takes these victims and makes them worry
they may be deported," he said on the Brian Lehrer show. "We're going to do everything we can to work with the state to stop
that from happening."
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