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INTRODUCTION

The Immigrant Defense Project (“IDP”) respectfully submits this brief as proposed
amicus curiae in support of termination of the removal proceedings against the Respondent under
the “finality” rule. Specifically, IDP submits this brief asking this Court to hold that the

“finality” rule established in Pino v. Landon, 349 U.S. 901 (1955) and Matter of Ozkok, 19 I. &

N. Dec. 546 (BIA 1988) continues to require that a criminal conviction arising from a formal
judgment of guilt become “final” through exhaustion or waiver of direct appellate remedies
before that conviction may sustain an order of removal or bar relief from removal.

STATEMENT OF INTEREST

IDP is a not-for-profit legal resource and training center that supports, trains, and advises
criminal defense, family defense, and immigration lawyers, immigrants themselves, as well as
judges and policymakers on issues that involve the intersection of immigration law and criminal
law. Through a program of the New York State Office of Indigent Legal Services, IDP has been
designated the Regional Immigration Assistance Center for New York City charged with
advising public appellate defenders, pursuant to the U.S. Supreme Court’s mandate in Padilla v.
Kentucky, 559 U.S. 356 (2010), about the rights of noncitizens in the state criminal appellate
process.

IDP has a keen interest in ensuring that immigration law is correctly interpreted to give
noncitizen defendants the benefit of their constitutional right to due process in criminal and
immigration proceedings. 1DP frequently appears as amicus curiae® in cases involving
immigration law and criminal law, and has filed briefs in numerous cases before the Immigration

Courts and Board of Immigration Appeals (“Board” or “BIA”) (see, e.0., Matter of Carachuri-

! See IDP’s Request to Appear as Amicus Curiae, submitted herewith (citing cases).




Rosendo, 24 1. & N. Dec. 382 (BIA 2007)), the U.S. Courts of Appeals (see, e.g., Orabi v.

Attorney Gen. of the U.S., 738 F.3d 535 (3d Cir. 2014); Planes v. Holder, 686 F.3d 1033 (9th

Cir. 2012)), the U.S. Supreme Court (see, e.g., Mellouli v. Lynch, 135 S. Ct. 1980 (2015);

Padilla v. Kentucky, 555 U.S. 1169 (2010)), and New York State courts (see, e.qg., People v.

Baret, 23 N.Y.3d 777 (N.Y. 2014)) involving the “finality” rule at issue here and other important

criminal and immigration matters. IDP has recently filed briefs as amicus curiae before the

Board on this issue in |
I - cqularly provides support to noncitizens and their

counsel in cases where the Department of Homeland Security (“DHS”) seeks removal of a
noncitizen based on a conviction that remains pending direct appellate review as of right.

IDP submits this brief to apprise this Court of important legal, due process and fairness
considerations that support continued recognition of the “finality” rule for convictions arising
from formal adjudications, like the Respondent’s. Absent express recognition of the “finality”
rule, DHS may continue to improperly pursue deportation of noncitizens on the basis of non-
final criminal convictions that remain under direct appellate review, subjecting many immigrants
to removal on the basis of potentially wrongful or flawed convictions and eroding enshrined
appellate rights. Failure to recognize the “finality” rule would thus seriously impact the lives of
many immigrants and their families and communities whose interests IDP represents, and impair
confidence in the fair and just application of our Nation’s criminal and immigration laws.

SUMMARY OF THE ARGUMENT

The long-standing “finality” rule provides that a conviction is not deemed “final” so as to
trigger removal consequences or bar relief from removal unless and until the individual’s direct
appeals of that conviction have been exhausted or waived. Pino, 349 U.S. at 901; Ozkok, 19 I. &

N. Dec. at 552 n.7. Codification of the definition of “conviction” in the Illegal Immigration



Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, Div. C, 110 Stat. 3009-
546 (“IIRIRA”), in no way disturbed the “finality” rule with respect to convictions arising from
formal adjudications, like the Respondent’s. As discussed in greater detail infra, applicable
canons of statutory construction compel the conclusion that the requirement of finality has been
preserved in IIRIRA with respect to convictions arising from formal judgments of guilt, a result
consistent with the views expressed by a vast majority of the Board in the precedent decision

Matter of Cardenas-Abreu, 24 1. & N. Dec. 794 (BIA 2009). In addition, important policy

considerations relating to protecting the rights of immigrants and instilling confidence in the
fairness of the Nation’s justice system support affirmation of the “finality” rule.

Section | demonstrates how a proper consideration of the backdrop from which the
definition of “conviction” in IIRIRA arose, as confirmed by the accompanying legislative
history, mandates the conclusion that IIRIRA preserved the requirement of finality for
convictions arising from formal judgments of guilt. This interpretation was recently adopted by

the Third Circuit Court of Appeals in Orabi v. Attorney Gen. of the U.S., 738 F.3d 535 (3d Cir.

2014), in which that Court concluded that the finality rule is “alive and well” post-l1IRIRA. 1d. at
543. It is also consistent with the reasoning of various other federal judges, including seven

judges of the Ninth Circuit Court of Appeals in Planes v. Holder, 686 F.3d 1033 (9th Cir. 2012)

(Reinhardt, J. dissenting from denial of rehearing en banc); and as noted, with the previously

expressed views of a majority of the Board in Cardenas-Abreu.

Section II discusses the important due process and fairness interests the “finality” rule
protects. It presents the law that establishes the right to appeal a criminal conviction enshrined in
the federal legal system and almost every state’s legal system, the severe and sometimes

insurmountable barriers to maintaining a criminal appeal and/or contesting a removal order after



deportation, and the additional barriers to returning to the United States post-deportation after
prevailing in an immigration-determinative appeal of a removal order or criminal conviction.

Section 111 explores the important error-correcting and legitimizing functions of criminal
appeals, which attain even greater importance in light of the severe strains under which the
American criminal justice and indigent defense systems currently operate. Additionally, this
section presents the detailed stories of individual immigrant appellants who prevailed in direct
appeals of their criminal convictions, thus altering their vulnerability to deportation.

Finally, Section IV addresses the Board’s decision in Matter of Montiel, 26 1. & N. Dec.

555 (BIA 2015), which functions to protect the due process rights of immigrants in the one
jurisdiction, the Ninth Circuit, that does not recognize the continued existence of the “finality”
rule. Section IV clarifies that Montiel does not displace the requirement of finality in
jurisdictions outside of the Ninth Circuit.

ARGUMENT
. THE “FINALITY” RULE REMAINS IN FULL FORCE AFTER IIRIRAWITH

RESPECT TO FORMAL JUDGMENTS OF GUILT, AS SHOWN IN THE
LANGUAGE, STRUCTURE, AND HISTORY OF THE LAW

Since the promulgation of the “finality” rule by the U.S. Supreme Court in 1955 in Pino,
and the Board’s express affirmation of that rule in 1988 in Ozkok,? the Immigration and
Nationality Act (the “INA”) has precluded the removal of a non-citizen based on an underlying

conviction unless and until his or her direct appeals of that conviction have been exhausted or

2 In articulating this “finality” requirement, the Board cited approvingly to the Supreme Court’s
decision in Pino, and to a spate of case law from the various Courts of Appeals, including the
Second Circuit. See id. (citing, inter alia, Marino v. INS, 537 F.2d 686 (2d Cir. 1976) (a person
is not deemed to have been “convicted” of a crime under the INA until his conviction has
attained a substantial degree of finality, and such finality occurs only when direct appellate
review of the conviction “has been exhausted or waived”) (citing Pino, 349 U.S. at 901);
Agquilera-Enriquez v. INS, 516 F.2d 565 (6th Cir. 1975), cert. denied, 423 U.S. 1050 (1976); Will
v. INS, 447 F.2d 529 (7th Cir. 1971)).




waived. The Government, which for decades accepted that the “finality” rule is deeply
entrenched in immigration law, now argues that IIRIRA abrogated the enshrined “finality” rule.
But given IIRIRA’s text, structure, and legislative history, this proposed interpretation cannot be
reconciled with governing rules of statutory construction.

A. The Text And Legislative History Of IIRIRA Show That The 1996 Congress

Modified The “Finality” Rule Only With Respect To Deferred Adjudications
And Not With Respect To Formal Judgments Of Guilt

At the time Congress enacted IIRIRA in 1996, the “finality” rule was “well established in

immigration law.” Cardenas Abreu, 24 I. & N. Dec. at 798. Indeed, in codifying a definition of

“conviction” in [IRIRA, Congress largely adopted the administrative definition the BIA set forth
in its opinion in Ozkok in 1988 which, by its own terms® and as interpreted by the BIA and
federal courts for nearly a decade afterward,” required that a conviction attain a requisite degree
of finality—through exhaustion or waiver of direct appeals—~before it could sustain immigration
consequences.

When congressional legislation adopts language from decisional law, courts presume that
Congress also intends to import the judicial and administrative interpretations of that language,

absent a clear indication to the contrary. See Merrill Lynch, Pierce, Fenner & Smith Inc. v.

Dabit, 547 U.S. 71, 85-86 (2006) (“when judicial interpretations have settled the meaning of an
existing statutory provision, repetition of the same language in a new statute indicates . . . the

intent to incorporate its . . . judicial interpretations as well”); Williams v. Taylor, 529 U.S. 420,

% “It is well established that a conviction does not attain a sufficient degree of finality for
immigration purposes until direct appellate review of the conviction has been exhausted or
waived.” Ozkok, 191 I. & N. Dec. at 553 n.7.

* See Montilla v. INS, 926 F.2d 162, 164 (2d Cir. 1991) (observing, post-Ozkok, that a “drug
conviction is considered final and a basis for deportation when appellate review of the
judgment—not including collateral attacks—has become final”); accord Wilson v. INS, 43 F.3d
211, 216-17 (5th Cir. 1995); White v. INS, 17 F.3d 475, 479 (1st Cir. 1994); Matter of Thomas,
21 1. & N. Dec. 20, 26 n.1 (BIA 1995).




434 (2000) (“When the words of the Court are used in a later statute governing the same subject
matter, it is respectful of Congress and of the Court’s own processes to give the words the same

meaning in the absence of specific direction to the contrary.”); see also Saxbe v. Bustos, 419

U.S. 65, 74-76 (1974) (holding a “longstanding administrative construction [of the INA] is
entitled to great weight” and cannot be “repealed sub silentio” by Congress).” Because Congress
imported the specific language of its definition of a conviction arising from a formal adjudication
“virtually verbatim” from the BIA’s decision in Ozkok,® these customary interpretive

presumptions govern. See Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 530-

31 (1998) (Congress implicitly adopted the Supreme Court’s well-established definition of terms
regarding what constitutes “Indian country” when it used language “taken virtually verbatim
from” prior case law).

In Ozkok, the BIA defined convictions arising from formal judgments of guilt like
Respondent’s here, and promulgated a separate three-pronged test for determining whether a
“deferred adjudication” disposition—which is not at issue in the Respondent’s case—constitutes
a conviction for immigration purposes. With respect to formal adjudications, the BIA held that a
conviction will be found if a “court has adjudicated [the person] guilty or has entered a formal
judgment of guilt.” Ozkok, 19 I. & N. Dec. at 551. With respect to deferred adjudications,

which are dispositions in which a defendant typically avoids a formal judgment of guilt in

> See also Monessen Sw. Ry. Co. v. Morgan, 486 U.S. 330, 338 (1988) (“[W]e have recognized
that Congress’ failure to disturb a consistent judicial interpretation of a statute may provide some
indication that Congress at least acquiesces in, and apparently affirms, that [interpretation].”)
(internal quotation omitted); Lorillard v. Pons, 434 U.S. 575, 580-83 (1978) (Congress in
adopting a new law normally can be presumed to have had knowledge of interpretation given to
incorporated law, at least insofar as it affects the new statute).

® See Ozkok, 19 I. & N. Dec. at 551-52.




exchange for agreeing to certain probationary or diversionary conditions,” the BIA held that a
conviction will be found only if three requirements are met:

1) a judge or jury has found the alien guilty or he has entered a
plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilty;

(2) the judge has ordered some form of punishment, penalty, or
restraint on the person’s liberty to be imposed (including but not
limited to incarceration, probation, a fine or restitution, or
community-based sanctions such as a rehabilitation program, a
work-release or study-release program, revocation or suspension of
a driver’s license, deprivation of nonessential activities or
privileges, or community service); and

(3) a judgment or adjudication of guilt may be entered if the person
violates the terms of his probation or fails to comply with the
requirements of the court’s order, without availability of further
proceedings regarding the person’s guilt or innocence of the
original charge.

Id. at 551-52.

With respect to formal adjudications of guilt like Respondent’s, straightforward
comparison between the text of section 322 of IIRIRA (codified at INA § 101(a)(48)(A)) and
Ozkok reveals that Congress adopted Ozkok’s definition of conviction essentially verbatim.

Compare Ozkok, 19 I. & N. Dec. at 551 (“[W]e shall consider a person convicted if the court has

adjudicated him guilty or has entered a formal judgment of guilt.”) with INA § 101(A)(48)(a) (“a
formal judgment of guilt of the alien entered by a court”).

Congress’s only material modifications to Ozkok’s definition of conviction pertain to
deferred adjudication dispositions, and not to formal judgments of guilt. In legislating the test

for whether a deferred adjudication is a conviction under the INA, Congress took Ozkok’s

” See, e.g., Md. Code, Crim. Proc. Law § 6-220 (2012) (“Probation before judgment”); Fla. Stat.
Ann. § 948.01 (West 2014) (“the court, in its discretion, may...stay and withhold the
adjudication of guilt”).



conviction definition for deferred adjudications as its starting point and then made the following
changes: Congress 1) adopted the first element word-for-word; 2) omitted the parenthetical in
the second element, which had enumerated examples of punishment, penalty and restraints on
liberty; and 3) excised the third element entirely, which had required that an immediate judgment
could be entered if the defendant violated the terms of his deferred adjudication deal “without the
availability of further proceedings regarding the person’s guilt or innocence of the original
charge.” Ozkok, 19 I. & N. Dec. at 551-52. It is clear that the lone portion of the Ozkok
definition of conviction that IIRIRA did not adopt is the test for deferred adjudications. And
thus, employing the applicable norms of statutory construction discussed above, it is apparent
that in leaving the definition of a conviction arising from a formal judgment intact and
undisturbed, Congress signaled its intent to preserve the associated requirement of finality, which
had been long-recognized by both the Board and the federal courts of appeal. Indeed, as the
Third Circuit observed in Orabi:

Nothing in IIRIRA or its legislative history suggests Congress

intended the phrase ‘formal judgment of guilt’ to be interpreted

any differently from how it always had been interpreted prior to

enactment of the statute. . . . The elimination of the finality

provision for deferred adjudications, along with the failure to make

any change in the language regarding direct appeals as of right . . .

demonstrates Congress’ intent to retain the finality rule for the
latter category of appeals.

Orabi, 738 F.3d at 541 (citing Planes, 686 F.3d at 1039-40 (Reinhardt, J. dissenting from denial

of rehearing en banc); Williams, 529 U.S. at 434)).

DHS’s briefs advocating for the position that IIRIRA abolished the finality rule ignore
these well-established norms of statutory construction in favor of an overly-literalistic
application of the plain language rule—essentially arguing that because Congress does not

expressly mention a finality requirement, it should be assumed that Congress intended to



vanquish it. Yet, the Board rejects such a simplistic plain language analysis, see Matter of C-T-
L-,251. & N. Dec. 341, 344 (BIA 2010) (whether the language is plain and unambiguous is
“determined by reference to the language itself, the specific context in which that language is
used, and the broader context of the statute as a whole”), and so does the Supreme Court. See
Merrill Lynch, 547 U.S. at 85-86; Williams, 529 U.S. at 434. Thus, while DHS argues that
Congress’ silence with respect to finality implies that the finality requirement is extinguished, the
converse is actually true—given the absence of any express indication of intent to eliminate the
finality requirement, Congress is presumed to have carried it forward for convictions arising
from formal adjudications.®

As the Third Circuit emphasized in Orabi®, IIRIRA’s legislative history confirms this
interpretation that finality has been preserved. As the legislative history reveals, in deciding to
codify a definition of “conviction,” Congress in 1996 was concerned only that immigrants who
had received deferred adjudication dispositions in their state criminal proceedings were
experiencing different immigration consequences depending on the law of the state that imposed

the disposition; specifically, immigrants were being spared the immigration consequences of a

® DHS’s argument that that Congress used the allegedly limiting term “means” when defining
“conviction” within the INA is also misguided, as use of the term “means” has no bearing on
whether Congress imported the separate, well-established finality requirement. IDP does not
argue that the definition of the term conviction should be broadened to include other forms of
convictions—»but instead, that for reasons discussed herein, Congress cannot be presumed to
have excised the separate, overarching finality requirement, sub silentio. DHS’s argument that
Congress’s use of the term “formal judgment of guilt,” as opposed to “final judgment of guilt”
evidences a Congressional intent to eliminate finality is also without merit. As shown herein, the
phrase “formal judgment of guilt” was imported verbatim from the BIA’s opinion in Ozkok, and
thus necessarily carries with it its well-established administrative and judicial interpretations
mandating that a conviction arising from a formal judgment attain finality before triggering
adverse immigration consequences.

% «“[T]he Congressional Conference Committee Report accompanying IIRIRA refers only to a

modification of the treatment of deferred adjudications,” Orabi, 738 F.3d at 541 (citing H.R.
Rep. No. 104-828, at 224 (1996) (emphasis added), and therefore “does not disturb the
longstanding ‘finality rule’ for direct appeals recognized in Ozkok.” Id. at 542.



conviction in states whose criminal procedure laws required additional proceedings before entry
of conviction after violation of the terms of a deferred adjudication, whereas immigrants suffered
the immigration consequences of a conviction in states where such violations resulted in
immediate entry of conviction. Thus, Congress sought to promulgate one uniform national
standard that would apply across the board to all deferred adjudications. See H.R. Conf. Rep.
No. 104-828, at 224 (1996) (“Joint Explanatory Statement”); H.R. Rep. No. 104-879, at 123
(1997) (“This will make it easier to remove criminal aliens, regardless of specific procedures in

States for deferred adjudication or suspension of sentence.”) (emphasis added). By eliminating

only the third prong of Ozkok’s test for deferred adjudication dispositions in the codification of a

long-standing definition of “conviction” in IIRIRA, Congress signaled its specific intent to
modify the immigration enforcement regime only so that “in cases where adjudication is
‘deferred,’ the original finding or confession of guilt is sufficient to establish a ‘conviction’ for
purposes of the immigration laws.” H.R. Rep. No. 104-828, at 224 (1996) (Conf. Rep.); see also
H.R. Rep. No. 104-879, at 123 (1997).

Nowhere in the language Congress employed to define “conviction” in IIRIRA, however,
is there a hint that Congress intended to upset the “finality” rule as it applies to formal

adjudications of guilt. Ozkok’s definition of “conviction” had clearly incorporated the “finality”

rule as an essential requirement for a formal adjudication disposition to trigger negative
immigration consequences. With IIRIRA’s sole focus on Ozkok’s deferred adjudication prong
of the definition of “conviction,” and with no alteration to the formal adjudication prong or any
reference to the concept of finality, there can be no plausible inference that Congress intended to
extinguish the finality requirement, which had been long-recognized by the Board and the federal

courts. See Orabi, 738 F.3d at 541-42.



B. Congress Knows How To Extinguish Appellate Rights When It Intends To

Further, Congress has demonstrated that, in comparable situations, it is capable of
expressly defining “conviction” in a manner that extinguishes appellate rights. For example, in
enacting the Medicare and Medicaid Patient and Program Protection Act of 1987, Pub. L. No.
100-93, 101 Stat. 680, Congress defined the term “convicted” to include situations in which “a
judgment of conviction has been entered against the individual or entity by a Federal, State, or

local court, regardless of whether there is an appeal pending.” 42 U.S.C. 8 1320a-7(i)(1)

(emphasis added). Likewise, in designating certain classes of people for whom debarment under
the Federal Food, Drug, and Cosmetic Act (enacted in 1992) is mandatory, Congress provided
that a person is convicted “when a judgment of conviction has been entered against the person by

a Federal or State court, regardless of whether there is an appeal pending.” 21 U.S.C.A. § 335a

(D(D)(A), P.L. 102-282, 106 Stat 149, 158 (emphasis added). Given that Congress had such
clear language for foreclosing appellate review at its disposal when enacting IIRIRA, the absence
of such language in Section 322’s definition of “conviction” strengthens the conclusion that

Congress did not intend to abrogate the “finality” rule."

19 proposed amicus curiae IDP has recently seen DHS argue that interpreting the statutory term
“conviction” to include the finality requirement will introduce unwanted delays in the removal
process and conflict with an alleged purpose of IIRIRA to expedite certain categories of
“undesirable” immigrants. This argument is both offensive and legally flawed, for several
reasons. There are myriad motivating purposes behind the immigration laws, including family
unity, see Nwozuzu v. Holder, 726 F.3d 323, 329 (2d Cir. 2013), protection from persecution,
see INA § 208(a)(1) (“[a]ny alien who is physically present in the United States...may apply for
asylum”), and provision of adequate due process to immigrants facing removal, see INA 8
240(a)-(e) (establishing an extensive process for removal proceedings); Zadvydas v. Davis, 533
U.S. 678, 693 (2001) (affirming the due process rights of immigrants in the United States), Lora
v. Shanahan, 804 F.3d 601, 606 (2d Cir. 2015) (same). Moreover, even to the extent DHS can
identify certain sections of the INA that might be interpreted as evidencing a desire to streamline
certain removal procedures, the existence of such provisions does not abrogate well-established
norms of statutory construction discussed herein that make clear that the “finality” rule remains
in force after IIRIRA, or subsume the protective immigration scheme that Congress has built
over years, which includes the requirement of finality. Furthermore, a complaint by DHS that




C. BIA Precedent Strongly Supports The Conclusion That The Finality Rule
Remains In Full Force After IIRIRA

Interpreting the finality requirement to persist is also consistent with the BIA’s prior

reasoning and decisions. A majority of BIA members in Cardenas-Abreu acknowledged the

rule’s continued viability either indirectly or expressly, in thoughtfully reasoned majority,

concurring, and dissenting opinions. 24 1. & N. Dec. 795 (BIA 2009), vacated on other grounds,

Abreu v. Holder, 241 F. App’x 59 (2d Cir. 2010)."

The lead majority in Cardenas-Abreu observed that the legislative history of IIRIRA by

which Congress adopted the definition of the term “conviction” for immigration purposes gives
“no indication of an intent to disturb” the well-established principle codified in Ozkok and traced
to the U.S. Supreme Court in Pino that a person must waive or exhaust his or her direct appeal

rights to have a final conviction. Cardenas-Abreu, 24 1. & N. Dec. at 798. Thus, the Board

majority recognized that, taking into consideration this backdrop against which Congress was
legislating, “a forceful argument can be made that Congress intended to preserve the long-
standing requirement of finality for direct appeals as of right in immigration law.” 1d. (Malphrus,

for the lead majority, joined by Osuna, Holmes, Filppu and Mullane).

the “finality” rule at times delays the institution of removal proceedings ignores the centrality of
the finality requirement in protecting individuals against removal for convictions that are legally
unsound (see infra Part I11). To the extent DHS specifically complains of delays related to
immigrants who may have sought leave to pursue late-filed appeals, such complaints likewise
ignore the express instruction of the Second Circuit Court of Appeals—the jurisdiction in which
Respondent’s appeal arises—that there is no difference in timely-filed and accepted late-filed
appeals of criminal convictions. Abreu v. Holder, 378 F. App’x 59, 61-62 (2d Cir. 2010).
DHS’s complaints about appeals that have not been perfected similarly ignore the “finality”
rule’s comprehensive prohibition on deportation based on direct appeals of formal adjudications
of guilt.

1 Because there was a discrete issue in dispute in Cardenas-Abreu as to the effect of a late-
reinstated appeal under New York law, 24 1. & N. Dec. at 798, the majority did not need to
expressly reach the underlying question as to the viability of the “finality” rule, but nevertheless
signaled their strongly held view that the “finality” rule remains in effect after [IRIRA.




Concurring in the result, Board Member Grant wrote separately to emphasize that the
finality rule remained viable in the wake of IIRIRA with respect to formal judgments of guilt that
did not involve late filed appeals. 1d. at 802-03 (Grant, concurring) (“For the reasons cogently
stated in the dissent, I would find that the ‘finality’ requirement does still apply to cases where a
direct appeal is pending or direct appeal rights have not been exhausted.”).

Further, writing for herself and five other members of the Board, Member Greer provided
a thorough treatment of the origin and history of the finality rule as well as the judicial opinions
interpreting the definition of the term conviction as codified in IIRIRA, and concluded that the
finality rule remains in effect. 1d. at 814 (Greer, dissenting, joined by Neal, Miller, Hess,
Adkins-Blanch and Wendtland) (“Given that Congress chose to adopt Ozkok, except for its third
prong addressing a specific category of deferred adjudications, | conclude that Congress was
aware of and accepted the decisions of the Supreme Court, the United States courts of appeals,

and this Board underlying and affirming Ozkok, with regard to finality.”)."> Only two members

12" Additionally, as Board Member Greer explained in the dissenting opinion in Cardenas-Abreu,
if Congress had wished in IIRIRA to eliminate the general requirement of “finality” for removal
purposes, “it presumably would have done so uniformly throughout the Act, rather than leaving
finality intact in other provisions.” Id. at 820 (Greer, dissenting) (citing examples of provisions
of the INA that demonstrate Congress’ intent to preserve the “finality” requirement throughout:
INA 8 237(a)(2)(D) (prescribing removal of foreign nationals convicted of certain national
security crimes, including espionage, sabotage, and political assassinations, but requiring
finality); INA 8§ 238(c)(3)(A)(iii) (empowering federal district courts to enter judicial orders of
removal for certain aggravated felony convictions concurrent with criminal sentencing, but
staying execution of such orders pending completion of direct appellate review of the
convictions); INA § 241(a)(4)(B) (authorizing the removal of individuals convicted of nonviolent
offenses prior to completion of their criminal sentences, but requiring finality)). As Board
Member Greer recognized, because it is a “fundamental canon of statutory interpretation” that a
statute must be read as an integrated and coherent whole,” EDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 133 (2000), interpreting IIRIRA to have eliminated finality in INA
8 101(a)(48), despite its persistence elsewhere, would be “impermissible.” Cardenas-Abreu, 24
I. & N. Dec. at 820-21 (Greer, dissenting).




of the Board held that I1IRIRA eliminated the finality rule. See id. at 803-810 (Pauley,
concurring, joined by Cole).

A conclusion that the finality rule has survived IIRIRA is also consistent with post-
IIRIRA Board precedent regarding vacated convictions. In a long line of cases extending post-
IIRIRA, both the Board and numerous federal Courts of Appeals have consistently recognized
that convictions that have been overturned for substantive or procedural reasons should not serve

as a basis for removal. See Matter of Pickering, 23 I. & N. Dec. 621, 624 (BIA 2003) (“[1]f court

with jurisdiction vacates a conviction based on a defect in the underlying criminal proceedings,
the respondent no longer has a ‘conviction’ within the meaning of section 101(a)(48)(A).”),

rev’d on other grounds sub nom. Pickering v. Gonzales, 454 F.3d 525 (6th Cir.), opinion

amended and superseded, 465 F.3d 263 (6th Cir. 2006); Matter of Adamiak, 23 I. & N. Dec. 878,

881 (BIA 2006); In re Rodriguez-Ruiz, 22 1. & N. Dec. 1378, 1379-80 (BIA 2000); see also

Saleh v. Gonzales, 495 F.3d 17, 24 (2d Cir. 2007). A holding here that the “finality” rule has

been abolished would effectively prevent immigrants like Respondent from pursuing efforts to
overturn erroneous convictions through the direct appellate process*® and simply cannot be
reconciled with the case law that firmly establishes that a conviction that has been vacated on the
merits—often as a result of that same direct appellate process—defeats deportation.

D. The Most Recent Federal Circuit Court To Address This Issue Decisively

Held That The “Finality” Rule Still Applies, And The Only Federal Circuit
To Have Abandoned The “Finality” Rule Did So Over Vigorous Dissent

Recent Circuit Court jurisprudence likewise strongly supports interpreting IIRIRA to
have preserved the “finality” requirement for convictions arising from formal judgments, like

Respondent’s. As noted supra, the Third Circuit expressly held in a precedential decision in

13 See Sections 11, 111, infra (describing difficulties faced by immigrants seeking to overturn
wrongful convictions and obtain reentry after being removed from the United States).



2014 that the “finality” rule for direct appeals from formal judgments is in full force after
IIRIRA’s codification of the definition of “conviction,” Orabi, 738 F.3d at 543,14

The Orabi court examined IIRIRA’s text and legislative history at length and reasoned

that in importing Ozkok’s definition of a conviction arising from a formal judgment nearly
verbatim, while making changes solely to the definition of convictions arising from deferred
adjudications, Congress intended to retain the well-established “finality” rule for appeals from

formal judgments. Orabi, 738 F.3d at 540-43. Additionally, proposed amicus curiae IDP has

seen DHS consistently mischaracterize a group of decisions of the federal Courts of Appeals as

having abandoned the “finality” rule; the Orabi court methodically reviewed these cases and

rejected DHS’ characterization. 1d. at 542-43. The Orabi court observed that none of these cases

addressed the “finality” rule with respect to formal judgments of guilt, as they either arise in the
deferred adjudication context (and thus do not pertain to finality in the formal judgment setting),
involve collateral attacks on judgment which historically have not been viewed to suspend the
finality of conviction, or are otherwise inapposite or reference finality in “dicta.” Id. at 542-43
(distinguishing cases). For instance, contrary to DHS’s representations, neither the Seventh nor
the Tenth Circuit has dispensed with the “finality” rule for direct appeals as of right. In

Montenegro v. Ashcroft, 355 F.3d 1035 (7th Cir. 2004), the respondent did not have a pending

direct appeal at the time the Immigration Judge entered the removal order. 1d. at 1035 (noting

there were a certiorari petition and a collateral petition pending). Likewise, United States v.

Saenz-Gomez, 472 F.3d 791 (10th Cir. 2007) arose in the context of a sentencing enhancement
proceding rather than an immigration removal proceeding, and at the time of the court’s decision

the appellant’s direct appeals had already been denied by New Mexico’s highest court. Id. at

4" As DHS has admitted, the Sixth Circuit has also strongly hinted that the finality rule remains
in effect. United States v. Garcia-Echaverria, 374 F.3d 440, 445-46 (6th Cir. 2004).




794. See also Waugh v. Holder, 642 F.3d 1279, 1284 (10th Cir. 2011) (involving instances of

collateral attacks on judgment, which historically have not been viewed to suspend the finality of

a conviction); United States v. Adame-Orozco, 607 F.3d 647, 649-50 (10th Cir. 2010) (same);

Moosa v. INS, 171 F.3d 994, 1009 (5th Cir. 2009) (holding only that the “finality” rule has been

eliminated as to deferred adjudications); Griffiths v. INS, 243 F.3d 45, 52-54 (1st Cir. 2001)

(finding that finality was not required for a deferred adjudication but expressly leaving open the
possibility that Congress intended to preserve the finality requirement for convictions arising

from formal adjudications).

The Second Circuit’s discussion of “finality” in Puello v. Bureau of Citizenship &

Immigration Servs., 511 F.3d 324 (2d Cir. 2007), which DHS often cites in an effort to portray

the Second Circuit as interpreting 1IRIRA to have eliminated the finality requirement, was
likewise at most plainly “dicta,” as the Second Circuit itself, the Third Circuit, and the Board

have recognized. Ramirez v. Holder, 447 F. App’x 249, 251 n.1 (2d Cir. 2011) (noting that

Puello is not binding)™; Orabi, 738 F.3d at 542 (observing that statements regarding finality in

Puello were dicta); Cardenas-Abreu, 24 1. & N. Dec. at 797 n.3 (noting that Puello related to the

effective date of a conviction and did not involve a challenge based on the appeal of a
conviction). Indeed, in decisions more recent than Puello, the Second Circuit has effectively

assumed that the “finality” rule remains in effect. See, e.g., Walcott v. Chertoff, 517 F.3d 149,

155 (2d Cir. 2008) (noting that “conviction was not deemed final for immigration purposes until

... direct appellate review of it was exhausted”) (citing Marino, 537 F.2d at 691-92).

> In the decision that was the subject of judicial review in Ramirez, the Board itself followed
the “finality” rule and expressly agreed that a criminal conviction “is final . . . once a party has
exhausted all direct appeals of right.” 447 F. App’x at 251. The issue before the Board and the
Second Circuit was whether the foreign national had established that a direct appeal was actually
pending. Id.




To date, the Ninth Circuit stands alone in its precedent decision eliminating the “finality”

rule for direct appeals from formal adjudications. Planes v. Holder, 652 F.3d 991, 995 (9th Cir.

2011). Yet, Planes was a deeply fractured decision. Seven judges, including Chief Judge

Kozinski, dissented from the denial of the petition for rehearing en banc. 686 F.3d at 1036-41
(Reinhardt, J., dissenting) (abrogation of the finality rule was “not what the law requires, and not
what Congress intended”; rather, a proper examination of the language, legislative history and
structure of IIRIRA shows that Congress “clearly expressed its intent to preserve the
longstanding rule that a conviction is not final for immigration purposes until the immigrant has
exhausted or waived his direct appeal as of right.”).

1. THE “FINALITY” RULE PROTECTS ESTABLISHED APPELLATE

REMEDIES AND AVOIDS POTENTIALLY SERIOUS DUE PROCESS AND
FAIRNESS PROBLEMS

Interpreting IIRIRA to have eliminated the “finality” rule would threaten established due
process protections and raise serious concerns about the fair administration of this Nation’s
criminal and immigration laws. Permitting deportations based on convictions that are still
pending direct appellate review would: 1) effectively deprive many immigrants of their ability to
meaningfully contest wrongful convictions, in derogation of established appellate rights; and 2)
exacerbate the serious legal and practical hurdles deported immigrants face in trying to return to
the United States after prevailing in immigration-determinative legal challenges.

A. Federal Law And The Laws Of Almost Every State, Including New York,
Enshrine The Right To An Appeal Of A Criminal Conviction

Under longstanding Supreme Court precedent, a rule that effectively frustrates a person’s
ability to pursue a direct appeal that is safeguarded by law may itself constitute a violation of due

process. See Logan v. Zimmerman Brush Co., 455 U.S. 422, 429-30 & n.5 (1982) (as access to

the courts is an entitlement, deprivation of that access may violate due process). Further, due



process requires that appellate procedures, once established, be implemented in a fair and non-

discriminatory fashion. See, e.q., Douglas v. California, 372 U.S. 353, 356-58 (1963) (equal

protection required indigent defendants be granted right to counsel on appeals of right).*°
“Forty-seven states and the federal government provide for at least one direct appeal as-
of-right to all those convicted under a criminal statute.” Ashwin Gokhale, Finality of

Conviction, the Right to Appeal, and Deportation Under Montenegro v. Ashcroft: The Case of

the Dog that Did Not Bark, 40 U.S.F. L. Rev. 241, 263 (2005) (citing U.S. Dep’t of Justice,

Bureau of Justice Statistics, State Court Organization 1998, at 173-75 (2000)). This includes the
law of New York, where this case arises. See N.Y. Crim. Proc. Law § 450.10; People v.
Hernandez, 711 N.E.2d 972, 975 (N.Y. 1999) (“A defendant may appeal to an intermediate
appellate court as of right from a judgment”) (internal quotation omitted). This commitment to
the appellate process has withstood the “tough on crime” trends of recent decades, and represents
an “enduring consensus on the part of state legislatures that providing a right of direct appeal is
essential in determining who is guilty and who is innocent, an interest that cuts to the foundation
of criminal law and procedure.” Gokhale, supra, at 264. Moreover, indigent criminal defendants
pursuing direct appeals are typically entitled to appointed counsel on appeal as a matter of both

federal and state law. See, e.q., Douglas, 372 U.S. at 353; People v. Gonzalez, 47 N.Y.2d 606,

610 (N.Y. 1979) (“The right of an indigent criminal defendant to the services of counsel on
appeal is established by a long line of decisions of the Supreme Court and of this court™).
As shown herein, permitting deportations before immigrants have had the opportunity to

waive or exhaust direct appeals that are guaranteed to them as of right can substantially frustrate,

1% These due process protections apply equally to immigrants upon their entry into this country.
See Zadvydas, 533 U.S. at 693 (“[O]nce an alien enters the country, the legal circumstance
changes, for the Due Process Clause applies to all persons within the [U.S.], including aliens,
whether their presence here is lawful, unlawful, temporary, or permanent . . ..”).



or in some instances, effectively extinguish, their ability to exercise these established rights.
Elimination of the finality rule would thus present serious due process problems and would
frustrate important justice and legitimacy interests undergirding the appellate process.

B. Deportation Substantially Impairs, And In Some Instances Eviscerates, The
Ability of Immigrants To Maintain Criminal Appeals

As courts have recognized, there are instances where an immigrant’s criminal appeal will
be dismissed by sheer virtue of his or her deportation. For example, a New York intermediate

appellate court dismissed the appeal of an immigrant defendant in People v. Serrano because, in

that court’s view, his appellate remedy would have been a remand to the trial court, and the
“defendant’s continued legal participation would be necessary, which is not possible because he

has been deported.” 45 Misc.3d 69, 72 (App Term, 2nd Dep’t 2014), perm. app. granted, 25

N.Y.3d 953 (N.Y. 2015).}" The Fifth Circuit also dismissed the appeal of the immigrant

defendant in U.S. v. Rosenbaum-Alanis because his deportation precluded him from appearing in

court for a resentencing proceeding. 483 F.3d 381, 383 (5th Cir. 2007).
Even where an immigrant is permitted to maintain a criminal appeal from outside the
United States following deportation, his or her ability to litigate from abroad is likely to be

substantially impaired, as courts have recognized. See, e.g., Thapa v. Gonzales, 460 F.3d 323,

331 (2d Cir. 2006) (recognizing the significant difficulties in pursuing an effective appeal from
abroad). For instance, a noncitizen who has been deported may well lose the ability to pay
counsel to continue pursuing criminal or immigration appeals and may face insurmountable

logistical obstacles in attempting to appear pro se from abroad. Among other hurdles, indigent

7 |DP submits that the intermediate appellate court’s decision in Serrano, which is under review
by New York State’s highest court, should be overturned, but also notes that the decision
highlights the risk that deported immigrants will not be able to pursue their criminal appeals if
the “finality” rule is not maintained.




defendants seeking to pursue criminal appeals pro se after deportation would likely find it
exceptionally hard to navigate the U.S. court system, obtain timely notice of docket entries, meet
filing deadlines and comply with complex filing procedures, let alone appear for oral argument.

Cf., Lopez-Chavez v. Ashcroft, 383 F.3d 650, 651 (7th Cir. 2004) (noting the “serious or fatal

difficulty” in pressing immigration appeals from outside the United States); Dorelien v. U.S.

Att’y Gen., 317 F.3d 1314, 1325 (11th Cir. 2003) (commenting on the “Herculean” task faced by
immigrants seeking to pursue appeals after removal).

Because the mere fact of deportation can substantially impair or extinguish the ability of
immigrants to exercise established appellate rights, it would present serious due process
problems to interpret IIRIRA to allow for deportations before immigrants have had a chance to
exhaust or waive direct appeals. See Logan, 455 U.S. at 429-30 & n.5. The doctrine of
constitutional avoidance commands that such a course should be avoided both as a matter of
fairness and of statutory interpretation. Zadvydas, 533 U.S. at 699 (construing an immigration
statute in a manner that “avoid[ed] a serious constitutional threat”); Lora, 804 F.3d at 614 (noting
the INA must be construed in a manner that “avoid[s] serious constitutional concerns.”). See also

Empire Health Choice Assurance, Inc. v. McVeigh, 396 F.3d 136, 144 (2d Cir. 2005), aff’d, 547

U.S. 677 (2006) (“we assume [Congress] legislates in the light of constitutional limitations™)
(citations omitted). Administrative law judges are bound by the same obligation to avoid

constitutional issues where feasible. See Matter of Abdelghany, 26 I. & N. Dec. 254, 364 (BIA

2014).
C. Deported Immigrants Face Tremendous Barriers To Returning To The

United States Even After Prevailing In Immigration-Determinative Legal
Challenges

Even where a deported immigrant prevails in the appeal of a predicate conviction, there

remain steep—often insurmountable—obstacles to reentering the United States. The regulatory



bars to post-removal motions to reopen removal proceedings will categorically bar many
immigrants from returning to the United States. Given present Circuit splits, the application of
these bars will be impermissibly arbitrary, as it will depend on the law of the jurisdiction where
the individual immigrant’s removal proceedings happened to take place. Even where the
regulatory bars are inapplicable, the Government has not created a reliable, navigable process for
deported immigrants to return to the United States, and so deportation, de facto, becomes
permanent.

Two regulatory provisions impose limits on the BIA’s jurisdiction to adjudicate motions
to reopen removal proceedings for individuals who have been deported from the United States.
See 8 C.F.R. §§ 1003.2(d), 1003.23(b)(1)."® And the INA imposes further time, number, and
content requirements on motions to reopen. See INA 88 240(c)(7)(A)-(C), 240(b)(5)(C)(ii).
Where these requirements are not and/or cannot be met, the ability of a deported individual to
reopen removal proceedings and return to the United States will depend on idiosyncratic factors
that vary highly depending on the law of the Circuit in which the immigrant originally faced
removal proceedings. For example, exceptions to the statutory limitations on motions to reopen
depend on the availability of equitable tolling, which varies across the federal Courts of Appeals.

Compare Pervaiz v. Gonzales, 405 F.3d 488, 490 (7th Cir. 2005) with Abdi v. U.S. Atty. Gen.,

430 F.3d 1148, 1150 (11th Cir. 2005). While individuals can argue the regulatory bars to post-
deportation motions to reopen are invalid, the fate of such motions likewise differs widely across

jurisdictions.® Further, judicial review of the BIA’s discretionary judgments of sua sponte

18 See also Matter of Armendarez-Mendez, 24 1. & N. Dec. 646, 648 (BIA 2008) (“We have
reiterated... in an unbroken string of precedents extending over 50 years...that reopening is
unavailable to any alien who departs the United States after being ordered removed.”).

9" Compare Perez-Santana v. Holder, 731 F.3d 50 (1st Cir. 2013) (abrogating regulatory bar)
with Zhang v. Holder, 617 F.3d 650 (2d Cir. 2010) (upholding regulatory bar in part).




motions to reopen is generally unavailable, leaving deported immigrants without recourse in
federal court.”® In effect, many immigrants who are removed find their individual reopening

decisions impermissibly subject to the whims of geography and chance. Judulang v. Holder, 132

S.Ct. 476, 487 (2011) (“[D]eportation decisions cannot be made a ‘“’sport of chance.’” (quoting

Di Pasquale v. Karnuth, 158 F.2d 878, 879 (2d Cir. 1947) (Learned Hand, J.)).

And even where the post-departure bar cannot be used to categorically deny motions to
reopen removal proceedings following deportation, the recent DHS procedures designed to
enable the return of successful litigants suffer from serious flaws. See Nancy Morawetz,

Convenient Facts: Nken v. Holder, the Solicitor General, and the Presentation of Internal

Government Facts, 88 N.Y.U. L. Rev. 1600, 1643 & n.226 (2013) (citing U.S. Immigration &

Customs Enforcement, Policy Directive 11061.1 (Feb. 24, 2012)). Indeed, as the Solicitor
General was forced to acknowledge to the Supreme Court, the Executive Branch has not had an
effective mechanism to return a removed immigrant to the U.S. if that immigrant subsequently
prevails in his or her petition for judicial review of the removal order. See id. at 1641-44.
DHS’s publicly released guidance regarding the return of deported immigrants to the
United States makes clear that deported immigrants have no automatic right to reentry even
where they have overcome substantial odds to overturn an erroneous removal order, and instead

must face a long, burdensome and highly discretionary process.”* A deported immigrant’s return

20 See, e.g., Luis v. INS, 196 F.3d 36 (1st Cir. 1999).

21 Attached at Exhibit A is a copy of a declaration prepared by the National Immigration Project
of the National Lawyers Guild and New York University Immigrant Rights Clinic regarding the
return of deported immigrants who have prevailed in immigration-determinative legal
challenges. The Declaration was prepared after review of documents obtained through Freedom
of Information Act (“FOIA”) litigation and background materials. See Ex. A, Copy of
Declaration in Support of Motions for Stays of Removal § 10 (hereinafter “Declaration™). The
declaration is also available at




to the United States requires that he first reach out to ICE, that ICE make a discretionary decision
as to whether to authorize travel, that the Department of State (“DOS”) through local embassies
issue travel papers, and that Customs and Border Patrol (“CBP”) make the discretionary decision
to grant parole and admit the person into the country.?* Within this matrix of agencies spread
between the United States and country of deportation, there is tremendous opportunity for the
complex machinery necessary to facilitate successful return to break down. See Ex. A,
Declaration { 17, n. 23 (for example, successful return to the United States depends on
coordinated action between ICE and the DOS’s embassies, and yet the DOS’s Foreign Affairs
Manual contains no formal policy whatsoever regarding the return of deportees, and the only
formal guidance issued by DOS to immigrants seeking return directs them to contact the ICE
Public Advocate which is a position that no longer exists).

The DHS procedures lodge unbounded discretion in administrative officers to determine

whether the government deems the noncitizen’s return necessary;” create no enforceable rights

https://nationalimmigrationproject.org/PDFs/practitioners/our_lit/foia_dhs_return/2015_25Nov_
Dec_Supp_of_Stay Motions.pdf (last visited Feb. 24, 2016).

Attached at Exhibit B are select excerpts of an appendix of documents in support of the
Declaration. The Appendix contains documents obtained through FOIA litigation, publicly
available documents, letters and e-mails from immigration advocates representing immigrants
seeking to return to the United States after deportation, and relevant cases from the immigration
agencies and federal courts. See EX. B, Selected Excerpts of Copy of Appendix to Declaration in
Support of Motions for Stays of Removal (hereinafter “Appendix’). The full appendix is
available at
https://nationalimmigrationproject.org/PDFs/practitioners/our_lit/foia_dhs_return/2015_15Nov_
Dec_Supp_of Stay Motions_Append.pdf (last visited Feb. 24, 2016).

22 See U.S. Immigration and Customs Enforcement, Directive 11061.1: Facilitating the Return
to the United States of Certain Lawfully Removed Aliens (February 24, 2012) (hereinafter “ICE
Directive 11061.17"), available at
https://www.ice.gov/doclib/foia/dro_policy _memos/11061.1 current_policy_facilitating_return.
pdf (last visited Feb. 2, 2016).

23 Ex. A, Declaration { 20, n. 27-28; see also, e.q., ICE Directive 11061.1.



for the removed noncitizen wrongly denied return;** paradoxically require such noncitizens to
obtain a valid passport prior to return and preclude using the travel documents that facilitated
deportation to facilitate return;? and do not purport to cover the costs of return.?® As one court
has found, “[f]or many indigent aliens, the financial burden of removal may, as a practical

matter, preclude effective relief.” Nat’l Immigration Project of the Nat’l Lawyers Guild v. U.S.

Dep’t of Homeland Sec., No. 11-CV-3235, 2014 WL 6850977, at *5 (S.D.N.Y. Dec. 3, 2014).

The procedures utterly disregard the risks faced by those who fear persecution in the country of
deportation and face substantial danger while they wait for their appeals to resolve. Ex. A,
Declaration {{ 24-25 and infra Part I11.B.iii (detailing the case of a man who had been severely
persecuted in Jamaica, and for whom deportation while his ultimately successful criminal appeal
was pending could have resulted in further persecution or even death).

Finally, the Government has not expressly agreed that a foreign citizen is legally entitled
to pursue relief at the Immigration Court while physically located abroad. See Tianyin Luo and

Sean Lai McMahon, Victory Denied: After Winning On Appeal, An Inadequate Return Policy

Leaves Immigrants Stranded Abroad, 19 Bender’s Immigration Bulletin 1061, 1065-66 (2014).%’

As a matter of practice, many Immigration Judges refuse to entertain an application for relief

2 Ex. A, Declaration { 21, n. 29; see also, e.q., ICE Directive 11061.1.
% Ex. A, Declaration ] 16, n. 21.

% Ex. A, Declaration { 12, n. 12-14; see also, e.g., Ex. B, Appendix, Transmittal Letter from
Thuylieu T. Kazaizan, U.S. Immigration and Customs Enforcement Associate Legal Advisor
(January 27, 2012) (internal citations omitted).

2" For instance, one lawful permanent resident who had lived in the United States for more than
30 years and served honorably in Vietnam was removed as an alleged aggravated felon.
Subsequent to his removal to Haiti, the Ninth Circuit held that he was not subject to removal.
Unemployed, he could not afford a plane ticket to return home. DHS contested the jurisdiction
of the Immigration Court to grant relief while he was abroad. It took six years and
“extraordinary advocacy by pro bono lawyers” before he was flown back to the United States
and had his former immigration status restored. 1d. at 1066.



from an applicant who is outside the United States. 1d. at 1068-69 (providing real life examples).
Thus, even an immigrant who surmounts the significant hurdles to litigating an appeal from
abroad and ultimately demonstrates his or her innocence on the underlying criminal charges may
still find it difficult or impossible to undo the erroneous deportation order and return to the
United States.

IIRIRA should not be construed to allow for the removal of potentially innocent persons
in a manner that infringes upon established criminal appellate rights, and which may frustrate or
entirely vitiate an immigrant’s opportunity to reverse improper removal orders and obtain reentry
to the United States. Courts have traditionally interpreted this Nation’s immigration laws to
avoid visiting the harsh penalty of deportation in the absence of express statutory command, and

this principle remains firmly in place after IIRIRA. See, e,g., INS v. St. Cyr, 533 U.S. 289, 320

(2001); Padilla, 559 U.S. at 365-68 (describing deportation as a “particularly severe” and
“drastic” penalty, and acknowledging that, in many instances, “[p]reserving the client’s right to
remain in the United States may be more important to the client than any potential jail
sentence”). There is no reason to deviate from this principle here. The “finality” rule properly
preserves the Government’s ability to remove individuals convicted of crimes, because
individuals whose convictions are ultimately affirmed on appeal are still subject to removal. But
without the “finality” rule, potentially innocent persons are unnecessarily exposed to the harsh,
and, as a practical matter, potentially irreversible, fate of removal. Such a process and harsh
result not only threatens established due process protections, but is at odds with our Nation’s

cherished traditions of fair judicial administration.



I11.  CONTINUED RECOGNITION OF THE “FINALITY” RULE PROMOTES THE
IMPORTANT ERROR-CORRECTING AND LEGITIMIZING FUNCTIONS OF
THE APPELLATE PROCESS

The appellate process plays a critical function in the criminal justice system, both as a
check on faulty convictions, and as a means of promoting individual and societal confidence in
the system’s fairness and integrity. These error-correction and legitimizing functions are
especially critical in this era in which the criminal courts and the indigent representation system
—to which many immigrants facing deportation are subject—are operating under severe strains.
To permit deportations before the appellate process has run its course will result in deportations
based on defective convictions and deny constitutionally protected equal access to justice for
immigrants in the criminal justice system.

A The Appellate Process Provides Needed Oversight In The Criminal Justice
System

Leaders across the federal government recognize the need for oversight and reform
within the criminal justice system. President Obama has noted that the system “remains
particularly skewed by race and by wealth” and is in dire need of reform.?® Attorneys General

Loretta Lynch ? and Eric Holder*® have spoken about the millions of people whose

28 See President Obama: “Our Criminal Justice System Isn’t as Smart as It Should Be” available
at https://www.whitehouse.gov/blog/2015/07/15/president-obama-our-criminal-justice-system-
isnt-smart-it-should-be (last visited Jan. 27, 2016).

29«1t was strikingly sad that on the 50th anniversary of Gideon, we were talking about cuts to
legal aid services, we were talking about cuts to essential services at both the federal and state
levels that would have meant more people of poverty did not have the ability to have their
essential rights vindicated.” Attorney General Loretta E. Lynch Delivers Remarks at White
House Convening on Incarceration and Poverty, available at

http://www . justice.gov/opa/speech/attorney-general-loretta-e-lynch-delivers-remarks-white-
house-convening-incarceration-and (last visited Jan. 27, 2016).

%0 «Across the country, public defender offices and other indigent defense providers are
underfunded and understaffed. Too often, when legal representation is available to the poor, it’s
rendered less effective by insufficient resources, overwhelming caseloads, and inadequate
oversight.... Millions of Americans still struggle to access the legal services that they need and



constitutional rights are routinely violated due to the poor quality of the Nation’s indigent
defense system. For years the DOJ has actively participated in lawsuits in state and federal
courts advocating for improvements in indigent defense in the criminal justice system. See Matt

Apuzo, Justice Dept. Pushes Civil Rights Agenda in Local Courts, N. Y. Times, Aug. 19, 2015.

Congress also recognizes the problems that plague the criminal justice and indigent
defense systems, and the need for enhanced oversight and representation. The prepared
statement issued by Senator Richard Grassley, Chairman of the Committee on the Judiciary—a
bipartisan entity—at the May 13, 2015 committee meeting, “Protecting the Constitutional Right
to Counsel for Indigents Charged with Misdemeanors,” is illustrative:

[M]any states are not providing counsel as the Constitution
requires. It is a widespread problem. In reality, the Supreme
Court’s Sixth Amendment decisions regarding misdemeanor
defendants are violated thousands of times every day. No Supreme
Court decisions in our history have been violated so widely, so
frequently, and for so long. Misdemeanor convictions give rise to
other collateral consequences.... In many instances, misdemeanor
defendants are unaware of those consequences when they enter
into guilty pleas.®

deserve—and to which they are constitutionally entitled.” Attorney General Eric Holder,
Remarks at the American Bar Association’s National Summit on Indigent Defense, available at
http://www . justice.gov/iso/opa/ag/speeches/2012/ag-speech-120204.html (last visited Jan. 27,
2016).

31 Prepared Statement by Senator Richard Grassley of lowa, Chairman, Senate Judiciary
Committee, Hearing on “Protecting the Constitutional Right to Counsel for Indigents Charged
with Misdemeanors,” May 13, 2015, available at
http://www.judiciary.senate.gov/imo/media/doc/05-13-15%20Grassley%20Statement1.pdf (last
visited Jan. 27, 2016). It is well-established that misdemeanor convictions may trigger
deportability. See, e.q, Gonzales v. Duenas-Alvarez, 549 U.S. 183 (2009).




Senator Patrick Leahy, Ranking Member of the Committee on the Judiciary, echoed, “The
consequences of . . . convictions can be life altering. . . . The dominos continue to fall and what
was once a stable life is upended.”*?

Courts across the country are fielding lawsuits against states and localities for

constitutional deficiencies in provision of indigent defense services. See, e.g., Yarls et al. v.

Bunton et al., No. 3:16-cv-31, [Dkt. No. 1] (M.D.L.A. Jan. 14, 2016) (class action lawsuit filed
by indigent criminal defendants against Orleans Parish Public Defenders Office and Louisiana
Public Defender Board alleging violations of Sixth and Fourteenth Amendments for their refusal
to provide representation ).** And studies have routinely chronicled the mounting pressures on,
and failings of, indigent defense systems throughout the country.>* In 2009, for example, the
National Right to Counsel Committee concluded a nationwide investigation into the adequacy of
assigned counsel in criminal and juvenile delinquency cases, and found that indigent defense
systems throughout the country were struggling, and in many instances, “truly failing,” due to

funding shortfalls, excessive caseloads, and other problems, resulting in many defendants

%2 prepared Statement by Senator Patrick Leahy (D-Vt.), Ranking Member, Senate Judiciary
Committee, Hearing on “Protecting the Constitutional Right to Counsel for Indigents Charged
with Misdemeanors,” May 13, 2015, available at
http://www.judiciary.senate.gov/imo/media/doc/05-13-15L eahyStatement.pdf (last visited Jan.
27, 2016).

%% See also Philips et al. v. State of California et al., No. 15 CE CG 02201, [Dkt. No. 1] (Cal.
Super. Ct. Fresno Cnty. Jul. 14, 2015) (complaint against state and county officials for failure to
maintain an effective indigent defense system).

% See, e.g., Report of the National Right to Counsel Committee, Justice Denied: America’s
Continuing Neglect of Our Constitutional Right to Counsel, at 2, and Chapter 2 (2009), available
at http://www.constitutionproject.org/wp-content/uploads/2012/10/139.pdf (last visited Jan. 27,
2016).




pleading guilty to or being convicted of crimes without constitutionally-mandated effective
representation of counsel.®

In light of these significant pressures on the criminal justice and indigent defense systems
at the trial court level, the appellate process assumes an especially vital role—both as a
mechanism for correcting errors, and as a means of instilling confidence in the fairness and
integrity of the system. The “finality” rule protects the opportunity of immigrants to seek to
challenge wrongful convictions that would otherwise lead to erroneous and potentially
irreversible deportation, and does so without compromising the Government’s ability to remove
individuals whose convictions ultimately withstand appellate scrutiny. In so doing, the “finality”
rule serves an additional important salutary function by providing individual and societal
assurance that the legal process has been fair. This is especially important where due process
and legal representation at the trial court level is unreliable and often poor.

B. The “Finality” Rule Prevents The Unjust Deportation Of Individuals Based

On Invalid Convictions And Sentences, As lllustrated By The Stories Of

Individual Immigrants Who Prevailed In The Direct Appeals Of Their
Criminal Convictions

By speaking with appellate defenders throughout New York, IDP gathered stories about
individual immigrants whose convictions or sentences were reversed by criminal appellate courts
after thorough review. The appellate victories in these cases were immigration-determinative,
preventing two individuals from mandatory deportation, and preventing a third individual from

categorical ineligibility from protected status in this country. IDP respectfully submits these

% 1d. See also National Association of Criminal Defense Lawyers, Gideon at 50: A Three-Part
Examination of Indigent Defense In America (March 2014), available at https://www.nacdl.org
(last visited Jan. 27, 2016) (Revealing myriad problems such as states using unrealistic and
arbitrary guidelines to determine financial eligibility for assigned counsel, a practice of
impermissibly requiring eligible defendants to pay fees, and “staggeringly low” pay for assigned
counsel that substantially reduces the number of attorneys willing to represent indigent
defendants and diminishes the overall quality of representation).




individuals’ stories to illuminate for this Court both the “finality” rule’s vitality toward guarding
against deportation consequences based on legally infirm criminal dispositions, and the deep
flaws with DHS’s mischaracterization of the appellate process as a mere tool employed by

immigrants to delay and evade removability










*k*k

These individuals illustrate the crucial role the “finality” rule plays in preventing the
“severe penalty” of deportation based on wrongful convictions. Padilla, 559 U.S. at 365. See

also Boutilier v. Immigration and Naturalization Service, 387 U.S. 118, 127 (1967) (Douglas, J.

and Fortas, J., dissenting).

IV. MATTER OF MONTIEL DOES NOT ABROGATE THE “FINALITY” RULE IN
THE SECOND (OR ANY) CIRCUIT, AND ITS PRESCRIBED REMEDY OF
ADMINISTRATIVE CLOSURE IS AN INADEQUATE SUBSTITUTION FOR
TERMINATION IN THE JURISDICTIONS THAT STILL HONOR THE
“FINALITY” RULE

The Board’s recent decision in Matter of Montiel does not in any way abrogate the

“finality” rule or preclude an 1J from terminating removal proceedings. IDP is aware that in
other cases within this judicial circuit, DHS has argued that Montiel vitiates an immigrant’s
ability to move for termination of removal proceedings under the “finality rule,” which severely

misinterprets Montiel and its limited scope.

The Montiel decision was issued in a case arising from the Ninth Circuit, the lone

jurisdiction that no longer recognizes the “finality” rule. See Planes, 652 F.3d at 996. Montiel

established administrative closure—which temporarily removes a case from an Immigration



Judge’s active calendar or from the Board’s docket but does not terminate the removal case—as
a protective measure for immigrants within the Ninth Circuit to ensure their criminal appellate
rights are not universally denied by virtue of removal during the pendency of a potentially
immigration-determinative criminal appeal. 26 I. & N. Dec. at 557-58. But any suggestion that
Montiel bars an 1J from terminating removal proceedings under the “finality” rule, and permits at
most a suspension of such proceedings, and only if certain factors are met—is incorrect as a
matter of law. See supra Section I (explaining that the “finality” rule remains in effect outside of
the Ninth Circuit, post-1IRIRA).

Montiel’s scope is limited to protecting the due process rights of immigrants facing
removal proceedings under the jurisdiction of the Ninth Circuit. Cf. Zadvydas, 533 U.S. at 693.
It means that immigrants, like Mr. Montiel, whose convictions are pending appellate review,
may have an opportunity to vindicate those appellate rights before being subjected to
immigration detention or deportation. Because termination is not an available remedy for
immigration adjudicators in the jurisdiction of the Ninth Circuit, administrative closure based on

a calculus of factors from Matter of Avestisyan, 25 |1 & N Dec. 688 (BIA 2012) substitutes as a

necessary and protective option for immigrants. 1d. at 697. But for those immigrants undergoing
removal proceedings in the rest of the United States—where the “finality” rule remains in
effect—administrative closure is an inadequate replacement for termination.

The replacement of termination relief with case-specific administrative closure—which
DHS has recommended in other litigations related to the finality issue—is ill-suited for
proceedings before Immigration Judges who are inexpert in state and federal criminal laws.

The published decisions regarding administrative closure that are cited in Montiel affirm this

basic premise that the Board and Immigration Judges are equipped for a fact-intensive analysis



for administrative closure where the factors are rooted in immigration law, not criminal law. See

Avetisyan, 25 1. & N. Dec. at 691, 694-97 (discussing, at length, administrative closure where

relief from removal depends on adjudication of an affirmative immigration application by U.S.

Citizenship and Immigration Services); Matter of Sanchez Sosa, 25 I. & N. Dec. 807 (BIA 2012)

(implementing a process for continuing removal proceedings pending application for U-

nonimmigrant status).

The U.S. Supreme Court, the Second Circuit and ten other U.S. Courts of Appeals, and

the Board unanimously agree that the immigration agencies do not hold expertise in the

interpretation of criminal law. See Holder v. Martinez Gutierrez, 132 S.Ct. 2011, 2017 (2012);

Kuhali v. Reno, 266 F.3d 93, 102 (2d Cir. 2001) (“[W]e owe no deference to the Board in its

interpretation of criminal statutes that it does not administer.” (citing INS v. Aguirre—Aquirre,

526 U.S. 415, 424 (1999); Chevron U.S.A. Inc. v. Natural Resources Def. Council, Inc., 467

U.S. 837, 842 (1984)); Matter of Carachuri-Rosendo, 24 1. & N. Dec. 382, 385 (BIA 2007) (“Our

interpretation of criminal statutes is not entitled to deference.”).*®

It would betray the immigration agency’s mandate to interpret the immigration laws and
do a disservice to individual immigrants to broadly require Immigration Judges or the Board to
undertake case-specific, subjective determinations as to the merits of an immigrant’s pending
criminal appeal, where the entire factual and legal basis for such an analysis depends on the

content of a criminal court process that is unresolved and exclusively involves state or federal

% See also Da Silva Neto v. Holder, 680 F.3d 25, 31 n.3 (1st Cir. 2012); Hernandez-Cruz v.
Attorney General of U.S., 754 F.3d 281, 284 (3d Cir. 2014); Garcia v. Gonzales, 455 F.3d 465,
467 (4th Cir. 2006); Sarmientos v. Holder, 742 F.3d 624, 627 (5th Cir. 2014); Garcia v. Holder,
538 F.3d 511, 514 (6th Cir. 2011) abrogated on other grounds by Moncrieffe v. Holder, 133 S.Ct.
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criminal law in which the immigration agencies lack expertise. The Montiel decision serves a
necessary purpose within the Ninth Circuit, as it creates a process for immigration adjudicators
to seek to ensure that the due process rights of immigrants challenging wrongful convictions
within the Ninth Circuit are not ignored. But, where a state or criminal conviction remains
pending direct appellate review outside of the Ninth Circuit, termination of any removal
proceedings under the “finality” rule —not a subjective suspension inquiry—is required.

CONCLUSION

For the foregoing reasons, IDP respectfully requests that this Court hold that a conviction
arising from a formal judgment of guilt does not trigger removal or bar relief from removal

unless and until the immigrant has exhausted or waived direct appeals.



