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The respondent, a native and citizen of the Dominican Republic, appeals the Immigration
Judge’s February 16, 2021, decision, finding him removable as charged and denying his
application for protection under the regulations implementing the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, S. Treaty Doc. No.
100-20, 1465 U.N.T.S. 85 (entered into force for United States Nov. 20, 1994) (CAT). 8 C.F.R.
§§ 1208.16-1208.18. The Department of Homeland Security (DHS) filed an opposition to the
appeal.! The appeal will be sustained, and the respondent’s removal proceedings will be
terminated.

We review the findings of fact, including the determination of credibility, made by the
Immigration Judge under the “clearly erroneous” standard. 8 C.F.R. § 1003.1(d)(3)(i). We review
all other issues, including issues of law, discretion, or judgment, under the de novo standard.
8 C.F.R. § 1003.1(d)(3)(ii).

In May 2017, the respondent was convicted of Criminal Sale of a Controlled Substance in the
Third Degree in violation of N.Y. Penal Law § 220.39(1) (Exhs. 1, 3). The DHS then issued a
Notice to Appear (NTA), charging the respondent as removable under section 237(a)(2)(B)(i) of
the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(B)(i), for having been convicted of a
violation of a law relating to a controlled substance, and under section 237(a)(2)(A)(iii) of the Act,
for having been convicted of an aggravated felony as defined in section 101(a)(43)(B) of the Act,
8 U.S.C. § 1101(a)(43)(B), illicit trafficking in a controlled substance. The respondent denied
removability and filed a motion to terminate, which the Immigration Judge denied (IJ at 2).2 The
respondent now appeals.

! Both the respondent’s and the DHS’s motions to extend the page limitations of their respective
appellate briefs are granted.

2 'While the Immigration Judge’s reason for denying the motion to terminate is referenced in the
transcript, the Immigration Judge’s February 16, 2021, order does not satisfy the requisites for a
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possession of multiple narcotic drugs on the same occasion can be convicted for an offense
involving “a narcotic,” and the prosecution need not prove the identity of one specific narcotic to
the exclusion of others. People v. Kalabakas, 125 N.Y.S.3d at 454; People v. Miller, 789 N.Y.S.2d
423, 423 (N.Y. App. Div. 2005); People v. Maldonado, 706 N.Y.S.2d 876, 876-77 (N.Y. App.
Div. 2000).

Citing several of the same cases, the Second Circuit has noted in a published opinion that
“[s]everal opinions state that different narcotic drugs do not create separate crimes under this
statute, and that jurors need not agree as to the particular narcotic drug in question,” informing the
court’s determination to find that the identity of a controlled substance is not an element in N.Y.
Penal Law § 220.39(1). Harbinv. Sessions, 860 F.3d 58, 67 (2d Cir. 2017); see also United States
v. Townsend, 897 F.3d 66, 70 n.2 (2d Cir. 2018). We find no basis for reaching a different
conclusion here.* Therefore, because the identity of the narcotic drug is not an element of N.Y.
Penal Law § 220.39(1), the respondent’s conviction is overbroad as to a controlled substance
offense under section 237(a)(2)}(B)(i) of the Act and as to an illicit trafficking in a controlled
substance aggravated felony under section 237(a)(2)(A)(iii) of the Act as defined by section
101(a)(43)(B) of the Act.

As such, we find the Immigration Judge erred in determining that the DHS has met its burden
in establishing that the respondent is removable as charged. Accordingly, the following orders
will be entered.

ORDER: The respondent’s appeal is sustained.

FURTHER ORDER: The respondent’s removal proceedings are terminated.
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% The DHS asserts we should rely on Matter of Dikhtyar to determine that the identity of the
narcotic is an element (DHS Br. at 7-17). However, Matter of Dikhtyar discussed a Utah statute
which metes out different punishments depending on the controlled substance possessed, where
the jury is instructed to identify the controlled substance in order to convict under that statute, and
where state courts have discussed the identity of the controlled substance as an element. Such is
not the case here. See 28 I&N Dec. at 218-221. Additionally, Matter of Dikhtyar applied the case
law of the United States Court of Appeals for the Tenth Circuit; here, we are must apply the case
law of the Second Circuit.
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I concur with the result in this case because the categorical approach requires me to. I write
separately to note that this is one of an increasing number of immigration cases involving New
York controlled substance convictions where we are no longer able to find the respondents
removable because New York’s schedules contain obscure, rarely heard of substances that have
been removed from the federal list of controlled substances. 1 have serious reservations that
Congress could have intended for criminal aliens to escape the immigration consequences of their
drug convictions because of the possibility, however remote, that their conviction could have been
for a controlled substance that is still regulated in New York, despite having been removed from
the list of federally controlled substances given “its currently accepted medical use in treatment in
the United States,” and the fact that it “does not possess abuse or dependence potential,” 80 Fed.
Reg. 3468, 3468-69 (Jan. 23, 2015).

Moreover, in this case we know for a fact that the respondent did not possess naloxegol, and
instead possessed cocaine. We know this because cocaine is the narcotic drug identified in the
judgment from his criminal case (Exh. 3), and because the respondent testified that he sold cocaine
before the Immigration Judge (Tr. at 50-51, 53). So to the casual outside observer, it would beg
the question how the respondent cannot be removable for having been convicted of a controlied
substance offense. That would be an excellent question for which I am unable to provide a
reasonable answer. And that would be because the categorical approach eschews reason and
common sense, and instead imposes ridiculous limitations on immigration adjudicators making
criminal law determinations, requiring us to close our eyes as to what actually happened and
“instead proceed with eyes shut” as to what could have happened, even though we know it did not.
United States v. Chapman, 866 F.3d 129, 138 (Jordan, J., concurring). So instead of simply
acknowledging the respondent’s admission before the Immigration Judge that he did, in fact, sell
cocaine, a federally controlled substance, a fact he in no way disputes on appeal, we must engage
in a complicated analysis of federal and New York controlied substances laws to determine if New
York has exempted naloxegol from its lists of controlled substances. In the process, the respondent
“escapes the consequences that Congress intended for [his] conduct.” United States v. Valdivia-
Flores, 876 F.3d 1201, 1211 (O’Scannlain, J., specially concurring). I believe the costs of the
categorical approach, particularly when applied to criminal law determinations in immigration
cases, have long outstripped its benefits, and in the words of Judge Owens, “[a] better mousetrap
is long overdue.” Almanza-Arenas v. Lynch, 815 F.3d 469, 483 (Owens, J., concurring) (en banc).






