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Earlier this month, in a significant victory for immigrant rights, the U.S. 

Court of Appeals for the Second Circuit struck down a key part of a U.S. 

Department of Justice administrative opinion that allowed the federal 

government to use criminal convictions pending appeal as the basis for 

deportation, detention or denying protection.[1] 

 

While the ruling in the case, Brathwaite v. Garland, is an important and 

consequential decision for immigrants and their advocates, the court's 

intervention illuminates a much larger problem. Over the last two 

decades, a disturbing body of administrative opinions has developed at the 

DOJ.[2] 

 

The opinions, just like the one overturned in Brathwaite, cruelly attach harsh immigration 

consequences that Congress did not authorize to past arrests and convictions. The decisions 

have caused tens of thousands of people to be denied lawful status or citizenship, held in 

detention, or deported, with incontrovertible racially discriminatory effect on Black, Latinx 

and Asian immigrants. 

 

The Immigrant Defense Project and partner organizations have litigated against these 

harmful opinions for 20 years, filing dozens of briefs and serving as a resource to fellow 

attorneys, including in Brathwaite.[3] The community impact of these decisions is 

devastating — putting people through the prolonged pain and dangers of detention, and 

long-term, often permanent, separation — as is the systemic toll of persistently 

undercutting state laws and policies that seek to curb mass incarceration. 

 

The present moment offers a powerful opportunity for U.S. Attorney General Merrick 

Garland to take action. Because immigration courts are housed under the DOJ, the attorney 

general can use the unique power of certification to replace the flawed opinions and mitigate 

what has amounted to racial discrimination on a massive scale.[4] 

 

In fact, in a formal institutional policy and report, the American Bar Association's House of 

Delegates has laid out a clear blueprint for change, identifying scores of legally ungrounded 

and discriminatory opinions that should be discarded.[5] The attorney general could adopt 

these recommendations quickly to restore the scant protections afforded to immigrants 

under current law, and help ensure immigrants are not left behind by state criminal legal 

system relief and reforms in the future. 

 

Several damaging Trump-era DOJ opinions that have trampled on basic rights under federal 

law remain on the books today. 

 

In 2019, former Attorney General William Barr threw out decades of precedent recognizing 

the equal rights of noncitizens and U.S. citizens to fully benefit from state resentencing 

determinations in Matter of Thomas and Matter of Thompson, when he decided noncitizens 

must go through specific, often unavailable legal procedures for resentencing decisions to 

be honored in immigration proceedings.[6] 

 

In addition, in the 2018 decision in Matter of Velasquez-Rios, the Justice Department 

determined it does not recognize certain state sentencing reform laws for noncitizens,[7] a 
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decision civil and immigrant rights organizations and law professors have condemned as 

unconstitutional, counterfactual and discriminatory.[8] 

 

While some of the most punitive opinions were issued by former President Donald Trump's 

DOJ, previous administrations also issued opinions that went beyond the law and have had 

catastrophic consequences for decades. 

 

Consider the 2010 Second Circuit case Wellington v. Holder.[9] Wellington was a green card 

holder and spouse of a U.S. citizen, deported because of a misdemeanor drug possession 

conviction that a New York criminal court had expunged 15 years earlier. This occurred 

because of Matter of Roldan, a 1999 Board of Immigration Appeals decision issued under 

the Clinton administration[10] and expanded by former Attorney General John Ashcroft,[11] 

in which the DOJ decided immigration law would not recognize what it deemed state 

rehabilitative statutes that expunge, dismiss, vacate and otherwise remove past convictions. 

 

Years later, the Second Circuit would find in its 2017 Harbin v. Sessions decision, that the 

government had been misusing that same drug possession statute — one of the most 

frequently charged drug possession statutes in New York state, levied against almost 

40,000 people annually — to wrongfully deport noncitizens.[12] But the damage was 

already done to hundreds, if not thousands, of families that had been separated. 

 

For years the U.S. Supreme Court provided a life-saving check on the DOJ's worst excesses, 

striking down DOJ opinions and litigation positions on these issues in nearly a dozen cases. 

 

But in the past two years, Justices Brett Kavanaugh[13] and Neil Gorsuch[14] have written 

majority opinions that eviscerate remaining relief options for noncitizens, making, as Justice 

Stephen Breyer said in a dissenting opinion earlier this year in Pereida v. Wilkinson, "the 

administration of immigration law less fair and less predictable."[15] 

 

Changes at the DOJ are not a cure-all. Federal laws passed in 1996 radically changed U.S. 

immigration, creating a jail-to-deportation pipeline. 

 

Alina Das, professor of clinical law and co-director of the Immigrant Rights Clinic at the New 

York University School of Law, describes the system as one that "relies on the tools of 

criminalization and mass incarceration — policing, prosecution, and prison — to punish 

immigrants with deportation."[16] To create a humane migration policy, these laws must be 

repealed. 

 

But even now the DOJ opinions go far beyond what Congress has authorized, and have 

eroded what meager and inadequate restraints Congress envisioned. Garland can start to fix 

these injustices by overruling these administrative precedents through the certification 

process and replacing them with precedent opinions that are consistent with congressional 

intent, meet U.S. treaty obligations and mitigate some of the racist discrimination that is 

built into our immigration system. 

 

This is both morally and legally the right thing to do. In federal court case after case, 

advocates have argued that these DOJ opinions are incorrect, causing lasting damage both 

to immigrant communities and the legal system as a whole, which relies on constitutional 

norms and predictable application of statutory construction principles in order to function 

properly. 

 

The Second Circuit's decision in Brathwaite is just one example of a federal court rejecting 

Justice Department precedent as arbitrary and unreasonable, ignoring the so-called realities 
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of appellate practice and creating evidentiary burdens on noncitizens that are frequently 

impossible to satisfy. It is time for Garland to rectify prior actions of his agency that have 

gone far beyond the law to construct an anti-immigrant regime targeting communities of 

color. 

 

A broad coalition is calling for these changes, ranging from the American Bar Association — 

the largest voluntary organization of lawyers and law students in the world — to national 

organizations representing communities that have been directly affected.[17] 

 

The attorney general has already used certification to reverse some of the horrendous 

damage done to the asylum system and immigration courts, but due to the work of his 

predecessors, immigration law continues to use the criminal legal system as a weapon to 

exclude some of the most vulnerable members of our communities.[18] Garland must stand 

up to this injustice and ensure every person has due process under the law. 

 

With unique agency authority over this area of law, Garland has the opportunity to keep 

families together, and reduce the terrible and discriminatory harms of incarceration and 

over-policing for individuals who have built their homes in the U.S. Doing so is imperative to 

restoring fundamental fairness and equal protection in the immigration system. 
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