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,QWURGXFWLRQ

,Q�������3DGLOOD�Y��.HQWXFN\ KHOG�WKDW�WKH�6L[WK�$PHQGPHQW�UHTXLUHV�FULPLQDO�GHIHQVH�
FRXQVHO�WR�DGYLVH�QRQFLWL]HQ�GHIHQGDQWV�RI�WKH�LPPLJUDWLRQ�FRQVHTXHQFHV�RI�D�FRQYLFWLRQ������
8�6��������������,Q�3DGLOOD��WKH�&RXUW�IRXQG�WKDW�D�ODZ\HU¶V�PLVDGYLFH�DERXW�WKH�LPPLJUDWLRQ�
FRQVHTXHQFHV�RU�D�IDLOXUH�WR�DGYLVH�RI�WKRVH�FRQVHTXHQFHV�ZRXOG�TXDOLI\�DV�GHILFLHQW�
SHUIRUPDQFH�IRU�WKH�SXUSRVHV�RI�DQ�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�FODLP��7KH�&RXUW��WKHQ��
UHPDQGHG�WKH�FDVH�IRU�D�ORZHU�FRXUW�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�KLV�DWWRUQH\¶V�HUURQHRXV�DGYLFH�
SUHMXGLFHG�0U��3DGLOOD²D�GHIHQGDQW�PXVW�PDNH�ERWK�VKRZLQJV�WR�ZLQ�DQ�LQHIIHFWLYH�DVVLVWDQFH�
RI�FRXQVHO�FODLP�XQGHU�6WULFNODQG�Y��:DVKLQJWRQ������8�6�������������

2Q�-XQH�����������LQ�-DH�/HH�Y��8QLWHG�6WDWHV��BB�8�6�BB�������:/�����������������WKH�
6XSUHPH�&RXUW�FRQVLGHUHG�WKH�VWDQGDUG�IRU�SURYLQJ�SUHMXGLFH�XQGHU�3DGLOOD�Y��.HQWXFN\��7KH�
&RXUW�UHLWHUDWHG�WKH�6WULFNODQG�VWDQGDUG�RI�D�³UHDVRQDEOH�SUREDELOLW\´�WKDW��EXW�IRU�FRXQVHO¶V�
HUURUV��³WKH�UHVXOW�RI�WKH�SURFHHGLQJ�ZRXOG�KDYH�EHHQ�GLIIHUHQW�´�6WULFNODQG������8�6��DW����� 7KH�
&RXUW��KRZHYHU� UHMHFWHG�WKH�6L[WK�&LUFXLW¶V�SHU�VH UXOH�WKDW�D�GHIHQGDQW�ZKR�SOHDGV�JXLOW\�ZKHUH�
WKHUH�LV�VWURQJ�HYLGHQFH�RI�JXLOW�FRXOG�QHYHU VKRZ�WKDW�VKH�ZDV�SUHMXGLFHG�E\�KHU�DWWRUQH\¶V�
LQFRPSHWHQW�LPPLJUDWLRQ�DGYLFH��,QVWHDG��WKH�&RXUW�IRXQG�WKDW�DVVHVVLQJ�SUHMXGLFH�LV�D�FRQWH[W�
VSHFLILF�GHWHUPLQDWLRQ�WKDW�PD\�WXUQ�RQ�HYLGHQFH�RI�D�QRQFLWL]HQ¶V�VWURQJ�FRQQHFWLRQV�WR�WKH�
8QLWHG�6WDWHV�DQG�D�GHVLUH�WR�UHPDLQ�LQ�WKH�FRXQWU\�

,Q�WKLV�DGYLVRU\��ZH�UHYLHZ�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�WKH�/HH�FDVH�DQG�ZKDW�WKH�
GHFLVLRQ�PD\�PHDQ�IRU�RWKHUV�VHHNLQJ�SRVW�FRQYLFWLRQ�UHOLHI�EDVHG�RQ�D�GHIHQVH�DWWRUQH\¶V�IDLOXUH�
WR�DGYLVH�RU�PLVDGYLFH�RI�WKH�LPPLJUDWLRQ�FRQVHTXHQFHV�RI�D�JXLOW\�SOHD��VHH�6HFWLRQ�,���:H�DOVR�
H[DPLQH�ZKHWKHU�WKH�GHFLVLRQ�DQG�LWV�IDYRUDEOH�KROGLQJ�PD\�EH�DSSOLHG�UHWURDFWLYHO\�WR�FULPLQDO�
FRQYLFWLRQV�WKDW�ZHUH�ILQDO�EHIRUH�WKH�GHFLVLRQ��VHH�6HFWLRQ�,,���/DVWO\��ZH�UHYLHZ�DQG�RIIHU�
SUDFWLFH�WLSV�RQ�LVVXHV�WKDW�WKH�&RXUW�H[SUHVVO\�GLG�QRW�UHDFK��LQFOXGLQJ�ZKHWKHU�DQ�LQGLYLGXDO�FDQ�
VKRZ�SUHMXGLFH�EDVHG�RQ�HYLGHQFH�RI�RWKHU�SRVVLEOH�SOHD�GLVSRVLWLRQV�WKDW�PLJKW�KDYH�EHHQ�
QHJRWLDWHG�WR�DYRLG�SRWHQWLDO�LPPLJUDWLRQ�FRQVHTXHQFHV�RU�ZKHWKHU�D�MXGJH¶V�ZDUQLQJ�DERXW�
SRWHQWLDO�LPPLJUDWLRQ�FRQVHTXHQFHV�PD\�EH�GHHPHG�WR�FXUH�SUHMXGLFH�IURP�LQFRPSHWHQW�DGYLFH�
UHJDUGLQJ�WKHVH�FRQVHTXHQFHV��VHH�6HFWLRQ�,,,��

,� 7+(�-$(�/((�'(&,6,21

$� %ULHI�6XPPDU\�RI�WKH�&DVH

,Q�������-DH�/HH��D�ORQJ�WLPH�SHUPDQHQW�UHVLGHQW��ZDV�LQGLFWHG�RQ�RQH�FRXQW�RI�SRVVHVVLQJ�
HFVWDV\�ZLWK�LQWHQW�WR�GLVWULEXWH��-DH�/HH�Y��8QLWHG�6WDWHV��BB�8�6�BB�������:/�������������7KH�
FDVH�DURVH�ZKHQ�D�FRQILGHQWLDO�LQIRUPDQW�WROG�IHGHUDO�RIILFLDOV�WKDW�/HH�KDG�VROG�KLP�GUXJV�
QXPHURXV�WLPHV�RYHU�DQ�HLJKW�\HDU�SHULRG��$IWHU�REWDLQLQJ�D�VHDUFK�ZDUUDQW��IHGHUDO�RIILFLDOV�IRXQG�
���HFVWDV\�SLOOV��WKUHH�9DOLXP�WDEOHWV����������LQ�FDVK��DQG�D�ORDGHG�ULIOH�LQ�/HH¶V�KRXVH��/HH�
DGPLWWHG�WKDW�WKH�GUXJV�ZHUH�KLV�DQG�WKDW�KH�KDG�JLYHQ�HFVWDV\�WR�KLV�IULHQGV��,G��

/HH�ZDV�YHU\�FRQFHUQHG DERXW�WKH�SRWHQWLDO�LPPLJUDWLRQ�FRQVHTXHQFHV�IORZLQJ�IURP�WKH�
FULPLQDO�FKDUJH��+H�KDG�PRYHG�WR�WKH�8QLWHG�6WDWHV�IURP�6RXWK�.RUHD�LQ������DW�WKH�DJH�RI������
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+H�JUDGXDWHG�KLJK�VFKRRO�LQ�1HZ�<RUN�&LW\�DQG�WKHQ�RSHQHG�UHVWDXUDQWV�LQ�7HQQHVVHH��,Q�WKH�
WKLUW\�ILYH�\HDUV�KH�KDG�VSHQW�OLYLQJ�LQ�WKH�8QLWHG�6WDWHV��/HH�KDG�QHYHU�UHWXUQHG�WR�6RXWK�.RUHD��
-DH�/HH�������:/����������DW����%XW�XQOLNH�KLV�SDUHQWV��/HH�KDG�QRW�QDWXUDOL]HG�DQG�UHPDLQHG�
D�SHUPDQHQW�UHVLGHQW��%HFDXVH�RI�KLV�VWURQJ�WLHV�WR�WKH�8QLWHG�6WDWHV� /HH�LQIRUPHG�KLV�DWWRUQH\�
RI�KLV�QRQFLWL]HQ�VWDWXV�DQG�UHSHDWHGO\�DVNHG�KLP�ZKHWKHU�KH�ZRXOG�IDFH�GHSRUWDWLRQ�DV�D�UHVXOW�
RI�WKH�FULPLQDO�SURFHHGLQJV��+LV�GHIHQVH�ODZ\HU��KRZHYHU��WROG�/HH�WKDW�KH�ZRXOG�QRW�EH
GHSRUWHG�DV�D�UHVXOW�RI�SOHDGLQJ�JXLOW\�WR�WKH�SRVVHVVLRQ�ZLWK�LQWHQW�WR�GLVWULEXWH�FKDUJH��,Q�IDFW��
KH�DGYLVHG�/HH�WKDW�LI�GHSRUWDWLRQ�ZDV�QRW�LQ�WKH�SOHD�DJUHHPHQW��³WKH�JRYHUQPHQW�FDQQRW�GHSRUW�
\RX�´�,G��DW����/HH¶V�DWWRUQH\�ZDV�GHDG�ZURQJ²D�SOHD�WR�WKH�FKDUJH�ZRXOG�DFWXDOO\�FRQVWLWXWH�D�
GUXJ�WUDIILFNLQJ�DJJUDYDWHG�IHORQ\�XQGHU���8��6��&���������D������%� WULJJHULQJ�YLUWXDOO\�
PDQGDWRU\�GHSRUWDWLRQ��%DVHG�RQ�WKDW�IDOVH�DVVXUDQFH��/HH�DFFHSWHG�WKH�SOHD�DQG�UHFHLYHG�D�SULVRQ�
VHQWHQFH�RI�D�\HDU�DQG�D�GD\��8SRQ�OHDUQLQJ�WKDW�KH�ZDV�IDFLQJ�YLUWXDOO\�FHUWDLQ�GHSRUWDWLRQ��/HH�
ILOHG�D�PRWLRQ�VHHNLQJ�WR�YDFDWH�KLV�FRQYLFWLRQ�RQ�WKDW�WKH�JURXQG�WKDW��LQ�DFFHSWLQJ�WKH�SOHD��KH�KDG�
UHFHLYHG�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�LQ�YLRODWLRQ�RI�WKH�6L[WK�$PHQGPHQW�

7KH�'LVWULFW�&RXUW�GHQLHG�UHOLHI��$SSO\LQJ�WKH�WZR�SDUW�WHVW�IRU�LQHIIHFWLYH�DVVLVWDQFH�
FODLPV�IURP�6WULFNODQG�Y��:DVKLQJWRQ��WKH�'LVWULFW�&RXUW�FRQFOXGHG�WKDW�ZKLOH�/HH¶V�FRXQVHO�KDG�
SHUIRUPHG�GHILFLHQWO\��/HH�FRXOG�QRW�VKRZ�KH�ZDV�SUHMXGLFHG�E\�KLV�DWWRUQH\¶V�HUURQHRXV�DGYLFH
³>L@Q�OLJKW�RI�WKH�RYHUZKHOPLQJ�HYLGHQFH�RI�/HH¶V�JXLOW�´ -DH�/HH�������:/����������DW���
�LQWHUQDO�FLWDWLRQ�RPLWWHG���7KH�6L[WK�&LUFXLW�DIILUPHG��7KH�&RXUW�H[SODLQHG�WKDW�WR�HVWDEOLVK�WKDW�
KH�ZDV�SUHMXGLFHG�E\�KLV�DWWRUQH\¶V�GHILFLHQW�SHUIRUPDQFH��/HH�ZDV�UHTXLUHG�WR�VKRZ�³D�
UHDVRQDEOH�SUREDELOLW\�WKDW��EXW�IRU�FRXQVHO¶V�HUURUV��KH�ZRXOG�QRW�KDYH�SOHDGHG�JXLOW\�DQG�ZRXOG�
KDYH�LQVLVWHG�RQ�JRLQJ�WR�WULDO´�XQGHU�+LOO�Y��/RFNKDUW������8��6�����������������,Q�DSSO\LQJ�+LOO��
WKH�&RXUW�IRXQG�WKDW�EHFDXVH�/HH�KDG�³QR�ERQD�ILGH�GHIHQVH��QRW�HYHQ�D�ZHDN�RQH�´�KH�³VWRRG�WR�
JDLQ�QRWKLQJ�IURP�JRLQJ�WR�WULDO�EXW�PRUH�SULVRQ�WLPH�´�,G��7KH�&RXUW�FRQFOXGHG�WKDW�/HH�FRXOG�
QRW�VKRZ�SUHMXGLFH�EHFDXVH�³QR�UDWLRQDO�GHIHQGDQW�FKDUJHG�ZLWK�D�GHSRUWDEOH�RIIHQVH�DQG�IDFLQJ�
RYHUZKHOPLQJ�HYLGHQFH�RI�JXLOW�ZRXOG�SURFHHG�WR�WULDO�UDWKHU�WKDQ�WDNH�D�SOHD�GHDO�ZLWK�D�VKRUWHU�
SULVRQ�VHQWHQFH�´�,G��

%� 6XSUHPH�&RXUW�+ROGLQJ�

,Q�D�����GHFLVLRQ��DXWKRUHG�E\�&KLHI�-XVWLFH�5REHUWV��WKH�6XSUHPH�&RXUW�UHYHUVHG�WKH�
6L[WK�&LUFXLW¶V�SHU�VH UXOH�WKDW�GHIHQGDQWV�IDFLQJ�VWURQJ�HYLGHQFH�RI�JXLOW��UHJDUGOHVV�RI�WKHLU�WLHV�
WR�WKH�8�6��DQG�VWURQJ�GHVLUH�WR�UHPDLQ�KHUH��FDQ�QHYHU�EH�SUHMXGLFHG�E\�HUURQHRXV�DGYLFH�RU�D�
IDLOXUH�WR�DGYLVH�DERXW�GHSRUWDWLRQ��7KH�*RYHUQPHQW�KDG�DOVR�DUJXHG�IRU�VXFK�D�SHU�VH UXOH��
UHDVRQLQJ�WKDW�D�GHIHQGDQW�ZLWK�QR�YLDEOH�GHIHQVH�FDQ�QHYHU�VKRZ�D�UHDVRQDEOH�SUREDELOLW\�WKDW�
WKH�RXWFRPH�RI�WKH�SURFHHGLQJ�ZRXOG�KDYH�EHHQ�GLIIHUHQW�XQGHU�6WULFNODQG��$FFRUGLQJ�WR�WKH�
JRYHUQPHQW��WKDW¶V�EHFDXVH�D�GHIHQGDQW�OLNH�/HH�ZRXOG�KDYH�ORVW�DW�WULDO�KDG�KH�UHMHFWHG�WKH�SOHD�
RIIHU�VR�WKH�XOWLPDWH�RXWFRPH�ZRXOG�KDYH�EHHQ�WKH�VDPH²KH�ZRXOG�KDYH�EHHQ�FRQYLFWHG�RI�WKH�
FKDUJH��UHFHLYHG�D�ORQJHU�VHQWHQFH�DQG�VXEVHTXHQWO\�GHSRUWHG�LQ�HLWKHU�LQVWDQFH��

,Q�UHMHFWLQJ�WKH�*RYHUQPHQW¶V�DUJXPHQWV��WKH�&RXUW�ILUVW�UHLWHUDWHG�WKDW�³FDWHJRULFDO�UXOHV�
DUH�LOO�VXLWHG�WR�DQ�LQTXLU\�WKDW�ZH�KDYH�HPSKDVL]HG�GHPDQGV�D�³FDVH�E\�FDVH�H[DPLQDWLRQ´�RI�WKH�
³WRWDOLW\�RI�WKH�HYLGHQFH�´�-DH�/HH�������:/����������DW����TXRWLQJ�:LOOLDPV�Y��7D\ORU������8�6��
�����������������6WULFNODQG������8�6��DW�������,Q�RWKHU�ZRUGV��DVVHVVLQJ�SUHMXGLFH�LV�JHQHUDOO\�D�
IDFW�LQWHQVLYH�LQTXLU\�VSHFLILF�WR�WKH�FRQWH[W�RI�WKH�FDVH�DQG�QRW�VXEMHFW�WR�SHU�VH UXOHV��
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6HFRQG��DQG�PRUH�LPSRUWDQWO\��WKH�&RXUW�H[SODLQHG�WKDW�WKH�LQTXLU\�LQ�+LOO�Y��/RFNKDUW ±
ZRXOG�D�GHIHQGDQW�KDYH�UHMHFWHG�WKH�SOHD�DQG�LQVLVWHG�RQ�JRLQJ�WR�WULDO²IRFXVHV�RQ�D�SDUWLFXODU�
GHIHQGDQW¶V�GHFLVLRQ�PDNLQJ��ZKLFK�PD\�QRW�WXUQ�VROHO\�RQ�WKH�OLNHOLKRRG�RI�FRQYLFWLRQ�DIWHU�
WULDO��-DH�/HH�������:/����������DW����,Q�GRLQJ�VR��WKH�&RXUW�H[SODLQHG�WKDW�ZKHUH�DQ�DWWRUQH\�
HUURU�DOOHJHGO\�DIIHFWV�KRZ�D�WULDO�ZRXOG�KDYH�SOD\HG�RXW��DV�RSSRVHG�WR�D�FKRLFH�RI�ZKHWKHU�RU�
QRW�WR�SOHDG�JXLOW\��D�IDFWILQGHU�DVVHVVHV�WKDW�HUURU¶V�HIIHFWV�RQ�D�GHIHQGDQW¶V�GHFLVLRQ�PDNLQJ�E\�
PDNLQJ�D�SUHGLFWLRQ�RI�WKH�OLNHO\�WULDO�RXWFRPH��,Q�FRQWUDVW��D�SUHGLFWLRQ�RI�WKH�OLNHO\�RXWFRPH�DW�
WULDO�LV�QRW DSSURSULDWH�ZKHUH��DV�KHUH��WKH�HUURU�LV�RQH�WKDW�LV�QRW�FODLPHG�WR�EH�SHUWLQHQW�WR�D�WULDO�
RXWFRPH��EXW�LV�LQVWHDG�FODLPHG�WR�KDYH�³DIIHFWHG�D�GHIHQGDQW¶V�XQGHUVWDQGLQJ�RI�WKH�
FRQVHTXHQFHV�RI�KLV�JXLOW\�SOHD�´�,G��DW���Q����)RU�VRPHRQH�OLNH�/HH��IRU�ZKRP�DYRLGLQJ�
GHSRUWDWLRQ�ZDV�³WKH�GHWHUPLQDWLYH�IDFWRU�´�D�FRXUW�PXVW�FRQVLGHU�ZKHQ�³DVNLQJ�ZKDW�DQ�
LQGLYLGXDO�GHIHQGDQW�ZRXOG�KDYH�GRQH��WKH�SRVVLELOLW\�RI�HYHQ�D�KLJKO\�LPSUREDEOH�UHVXOW�PD\�EH�
SHUWLQHQW�WR�WKH�H[WHQW�LW�ZRXOG�KDYH�DIIHFWHG�KLV�GHFLVLRQ�PDNLQJ�´�,G��DW����7KH�OLNHOLKRRG�RI�
FRQYLFWLRQ��WKXV��LV�RQH�RI�VHYHUDO�IDFWRUV�WKDW�D�GHIHQGDQW�OLNH�/HH�ZLOO�ZHLJK�ZKHQ�GHFLGLQJ�
KRZ�WR�SURFHHG�LQ�D�FDVH��

,Q�DSSO\LQJ�WKH�+LOO�VWDQGDUG�WR�/HH¶V�FDVH��WKH�&RXUW�ORRNHG�WR�FRQWHPSRUDQHRXV�
HYLGHQFH�WR�VXEVWDQWLDWH�KLV�H[SUHVVHG�SULRULWLHV��DQG�LQVWUXFWHG�ORZHU�FRXUWV�WR�GR�WKH�VDPH��,G��DW�
���,Q�ILQGLQJ�WKDW�/HH�KDG�GHPRQVWUDWHG�WKDW�KH�ZDV�SUHMXGLFHG�E\�WKH�DWWRUQH\�HUURU��WKH�&RXUW�
QRWHG�WKDW�³GHSRUWDWLRQ�ZDV�WKH�GHWHUPLQDWLYH�LVVXH�LQ�/HH¶V�GHFLVLRQ�ZKHWKHU�WR�DFFHSW�WKH�SOHD�
GHDO�´�,G��6SHFLILFDOO\��WKH�FRXUW�SRLQWHG�WR�/HH¶V�UHSHDWHG�LQTXLULHV�WR�KLV�DWWRUQH\�DERXW�WKH�ULVN�
RI�GHSRUWDWLRQ��DQG�KLV�DQG�KLV�DWWRUQH\¶V�WHVWLPRQ\�LQ�WKH�SRVW�FRQYLFWLRQ�SURFHHGLQJV�WKDW�KH�
ZRXOG�KDYH�JRQH�WR�WULDO�KDG�KH�NQRZQ�WKH�LPPLJUDWLRQ�FRQVHTXHQFHV��,G��7KH�&RXUW�DOVR�UHOLHG�
RQ�0U��/HH¶V�VWURQJ�FRQQHFWLRQV�WR�WKH�8QLWHG�6WDWHV�QRWLQJ�WKDW��³>D@W�WKH�WLPH�RI�KLV�SOHD��/HH�
KDG�OLYHG�LQ�WKH�8QLWHG�6WDWHV�IRU�QHDUO\�WKUHH�GHFDGHV��KDG�HVWDEOLVKHG�WZR�EXVLQHVVHV LQ�
7HQQHVVHH��DQG�ZDV�WKH�RQO\�IDPLO\�PHPEHU�LQ�WKH�8QLWHG�6WDWHV�ZKR�FRXOG�FDUH�IRU�KLV�HOGHUO\�
SDUHQWV²ERWK�QDWXUDOL]HG�$PHULFDQ�FLWL]HQV�´�,G�

/DVWO\��WKH�&RXUW�DGGUHVVHG�WKH�JRYHUQPHQW¶V�FRQWHQWLRQ�WKDW�LW�ZRXOG�QRW�KDYH�EHHQ�
³UDWLRQDO´�IRU�D�GHIHQGDQW�WR�UHMHFW�WKH�SOHD�EDUJDLQ�LQ�/HH¶V�FLUFXPVWDQFHV��DQ�DGGLWLRQDO�
VKRZLQJ�WKDW�D�GHIHQGDQW�PXVW�PDNH�XQGHU�3DGLOOD��

:H�FDQQRW�DJUHH�WKDW�LW�ZRXOG�EH�LUUDWLRQDO�IRU�D�GHIHQGDQW�LQ�/HH¶V�SRVLWLRQ�WR�
UHMHFW�WKH�SOHD�RIIHU�LQ�IDYRU�RI�WULDO��%XW�IRU�KLV�DWWRUQH\¶V�LQFRPSHWHQFH��/HH�
ZRXOG�KDYH�NQRZQ�WKDW�DFFHSWLQJ�WKH�SOHD�DJUHHPHQW�ZRXOG�FHUWDLQO\ OHDG�WR�
GHSRUWDWLRQ��*RLQJ�WR�WULDO"�$OPRVW FHUWDLQO\��,I�GHSRUWDWLRQ�ZHUH�WKH�
³GHWHUPLQDWLYH�LVVXH´�IRU�DQ�LQGLYLGXDO�LQ�SOHD�GLVFXVVLRQV��DV�LW�ZDV�IRU�/HH��LI
WKDW�LQGLYLGXDO�KDG�VWURQJ�FRQQHFWLRQV�WR�WKLV�FRXQWU\�DQG�QR�RWKHU��DV�GLG�/HH��
DQG�LI�WKH�FRQVHTXHQFHV�RI�WDNLQJ�D�FKDQFH�DW�WULDO�ZHUH�QRW�PDUNHGO\�KDUVKHU�WKDQ�
SOHDGLQJ��DV�LQ�WKLV�FDVH��WKDW�³DOPRVW´�FRXOG�PDNH�DOO�WKH�GLIIHUHQFH��%DODQFHG�
DJDLQVW�KROGLQJ�RQ�WR�VRPH�FKDQFH�RI�DYRLGLQJ�GHSRUWDWLRQ�ZDV�D�\HDU�RU�WZR�
PRUH�RI�SULVRQ�WLPH��1RW�HYHU\RQH�LQ�/HH¶V�SRVLWLRQ�ZRXOG�PDNH�WKH�FKRLFH�WR�
UHMHFW�WKH�SOHD��%XW�ZH�FDQQRW�VD\�LW�ZRXOG�EH�LUUDWLRQDO�WR�GR�VR�

,G��DW��� �HPSKDVLV�LQ�RULJLQDO���6LJQLILFDQWO\��WKH�&RXUW�SODFHG�LWVHOI�LQ�/HH¶V�VKRHV�LQ�JDXJLQJ�
ZKDW�ZRXOG�KDYH�EHHQ�D�UDWLRQDO�FKRLFH��
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3UDFWLFH�7LS

3UDFWLWLRQHUV�VKRXOG�DUJXH�WKDW�ORZHU�FRXUWV�PXVW�IROORZ�WKH�6XSUHPH�&RXUW�LQ�/HH LQ�
DGMXGLFDWLQJ�3DGLOOD PRWLRQV E\�IRFXVLQJ�RQ�ZKDW�ZRXOG�KDYH�EHHQ�UDWLRQDO�IRU�D�SHUVRQ�LQ�WKH�
FOLHQW¶V�VKRHV��8QGHU�-DH�/HH��D�QRQFLWL]HQ�VLPSO\�PXVW�VKRZ�WKDW�VKH�ZRXOG�KDYH�UROOHG�WKH�GLFH�
DQG�WDNHQ�KHU�FKDQFHV DW�WULDO�WR�HVWDEOLVK�WKDW�VKH�ZDV�SUHMXGLFHG�E\�KHU�DWWRUQH\¶V�IDLOXUH WR�
DGYLVH�KHU�RI�WKH�LPPLJUDWLRQ�FRQVHTXHQFHV��,Q�GRLQJ�VR��SUDFWLWLRQHUV�VKRXOG�VXEPLW�
FRQWHPSRUDQHRXV�HYLGHQFH�RI�D�SUREDELOLW\�WKDW�WKH�FOLHQW�ZRXOG�QRW�KDYH�SOHG�JXLOW\�LI�SURSHUO\�
DGYLVHG�RI�WKH�LPPLJUDWLRQ�FRQVHTXHQFHV��LQFOXGLQJ�HYLGHQFH�RI�H[SUHVVHG�FRQFHUQ�UHJDUGLQJ�WKH�
LPPLJUDWLRQ�FRQVHTXHQFHV�DQG�HYLGHQFH�RI�DQ\�VWURQJ�FRQQHFWLRQV�WR�WKH�8QLWHG�6WDWHV� ,Q�
DGGLWLRQ��ZKLOH�WKH�&RXUW�IRXQG�WKDW�LW�LV�LQDSSURSULDWH�WR�IRFXV�VROHO\�RQ�OLNHOLKRRG�RI�VXFFHVV�DW�
WULDO� LW�LV�FOHDU�WKDW�D�VKRZLQJ�RI�SUHMXGLFH�ZRXOG�EH�EXWWUHVVHG�E\�DQ\�HYLGHQFH�RI�SRVVLEOH�
GHIHQVHV�WKDW�WKH�FOLHQW�FRXOG�KDYH�UDLVHG�DW�WULDO�

,,�� 5(752$&7,9,7<�,03/,&$7,216�)25�3$',//$ &/$,06

6RPH�ORZHU�FRXUWV�PD\�DVN�ZKHWKHU�WKH�/HH�GHFLVLRQ�DQG�LWV�IDYRUDEOH�KROGLQJ�PD\�EH�
DSSOLHG�UHWURDFWLYHO\�WR�FDVHV�LQYROYLQJ�FULPLQDO�FRQYLFWLRQV�WKDW�ZHUH�ILQDO�EHIRUH�WKH�GHFLVLRQ�
:KHQ�GHFLGLQJ�UHTXHVWV�IRU�SRVW�FRQYLFWLRQ�UHOLHI��FRXUWV�JHQHUDOO\�ORRN�WR�WKH�ODZ�WKDW�H[LVWHG�
ZKHQ�D�FDVH�EHFDPH�ILQDO�RQ�GLUHFW�DSSHDO�EHFDXVH�WKH�SRVW�FRQYLFWLRQ�SHWLWLRQ�LV�GHFLGLQJ�
ZKHWKHU�WKH�GHFLVLRQ�ZDV�XQIDLU�ZKHQ�LQLWLDOO\�UHQGHUHG��7HDJXH�Y��/DQH������8�6�����������
��������,I�D�6XSUHPH�&RXUW�FDVH�FUHDWHV�D�QHZ�FULPLQDO�UXOH�DIWHU�D�SHWLWLRQHU¶V�FDVH�EHFDPH�
ILQDO��WKHQ�WKH�GHIDXOW�ZLOO�EH�WKDW�D�SHWLWLRQHU�IRU SRVW�FRQYLFWLRQ�UHOLHI�FDQQRW�EHQHILW�IURP�WKH�
QHZ�UXOH��,I��KRZHYHU��D�QHZ�6XSUHPH�&RXUW�FDVH�PHUHO\�DSSOLHV�DQ�H[LVWLQJ UXOH�WR�D�GLIIHUHQW�VHW�
RI�IDFWV��WKHQ�LW�GRHV�QRW�FUHDWH�D�QHZ�UXOH��EXW�PHUHO\�DSSOLHV�FRUUHFWO\�WKH�ODZ�WKDW�H[LVWHG�ZKHQ�
D�SHUVRQ¶V�FDVH�EHFDPH�ILQDO��

,Q�/HH��WKH�6XSUHPH�&RXUW�GLG�QRW�DQQRXQFH�D�QHZ�UXOH�RI�FRQVWLWXWLRQDO�FULPLQDO�
SURFHGXUH��UDWKHU��WKH�ODQJXDJH�RI�WKH�GHFLVLRQ�PDNHV�FOHDU�WKDW�LW�DSSOLHG�WR�D�VSHFLILF�VHW�RI�IDFWV�
WKH�ORQJ�VWDQGLQJ�SULQFLSOHV�RI�6WULFNODQG�Y��:DVKLQJWRQ DQG�+LOO�Y��/RFNKDUW��7KH�6XSUHPH�
&RXUW�GRHV�QRW DQQRXQFH�D�³QHZ�UXOH´�IRU�7HDJXH SXUSRVHV�ZKHQ�LW�PHUHO\�DSSOLHV�³WKH�SULQFLSOH�
WKDW�JRYHUQHG�D�SULRU�GHFLVLRQ�WR�D�GLIIHUHQW�VHW�RI�IDFWV�´�&KDLGH]�Y��8QLWHG�6WDWHV������8�6�������
����6��&W���������������������LQWHUQDO�FLWDWLRQV�RPLWWHG���$V�-XVWLFH�.HQQHG\�KDV�H[SODLQHG��
³>Z@KHUH�WKH�EHJLQQLQJ�SRLQW´�IRU�D�QHZ�GHFLVLRQ�LV�D�SULRU��PRUH�JHQHUDO�KROGLQJ�³GHVLJQHG�IRU�
WKH�VSHFLILF�SXUSRVH�RI�HYDOXDWLQJ�D�P\ULDG�RI�IDFWXDO�FRQWH[WV��LW�ZLOO�EH�WKH�LQIUHTXHQW�FDVH�WKDW�
\LHOGV�D�UHVXOW�VR�QRYHO�WKDW�LW�IRUJHV�D�QHZ�UXOH��RQH�QRW�GLFWDWHG�E\�SUHFHGHQW�´�,G���FLWLQJ�
-XVWLFH�.HQQHG\���

%HFDXVH�WKH�6WULFNODQG WHVW�LV�D�UXOH�RI�³JHQHUDO�DSSOLFDWLRQ´�DQG�³SURYLGHV�VXIILFLHQW�
JXLGDQFH�IRU�UHVROYLQJ�YLUWXDOO\�DOO�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�FODLPV�´�:LOOLDPV�Y��7D\ORU�
����8�6��DW������WKH�&RXUW�KDV�UHSHDWHGO\�KHOG�WKDW�GHFLVLRQV�DSSO\LQJ�WKH�³FOHDUO\�HVWDEOLVKHG´�
SULQFLSOHV�RI�6WULFNODQG LQ�QHZ�FRQWH[WV�GR�QRW DQQRXQFH�³QHZ�UXOHV�´ 6HH��H�J�� :LJJLQV�Y��
6PLWK������8�6������������������

7KH�VDPH�LV�WUXH�RI�/HH��,Q�ILQGLQJ�WKDW�/HH�ZDV�SUHMXGLFHG��WKH�&RXUW�GLG�QRW�RYHUUXOH�
SUHFHGHQW�RU�EUHDN�QHZ�JURXQG��,QVWHDG��WKH�&RXUW�DSSOLHG�WR�WKH�IDFWV�DW�KDQG�+LOO¶V�OHVVRQ�WKDW�



� 3UDFWLFH�$GYLVRU\� -DH�/HH�Y��8�6�

³ZKHQ�D�GHIHQGDQW�FODLPV�WKDW�KLV�FRXQVHO¶V�GHILFLHQW�SHUIRUPDQFH�GHSULYHG�KLP�RI�D�WULDO�E\�
FDXVLQJ�KLP�WR�DFFHSW�D�SOHD��WKH�GHIHQGDQW�FDQ�VKRZ�SUHMXGLFH�E\�GHPRQVWUDWLQJ�D�µUHDVRQDEOH�
SUREDELOLW\�WKDW��EXW�IRU�FRXQVHO¶V�HUURUV��KH�ZRXOG�QRW�KDYH�SOHDGHG�JXLOW\�DQG�ZRXOG�KDYH�
LQVLVWHG�RQ�JRLQJ�WR�WULDO�¶´�-DH�/HH�������:/����������DW����TXRWLQJ�+LOO������8�6��DW������LG��
DW����³$QG��PRUH IXQGDPHQWDOO\��WKH�*RYHUQPHQW�RYHUORRNV�WKDW�WKH�LQTXLU\�ZH�SUHVFULEHG�LQ�
+LOO�Y��/RFNKDUW IRFXVHV�RQ�D�GHIHQGDQW¶V�GHFLVLRQPDNLQJ��ZKLFK�PD\�QRW�WXUQ�VROHO\�RQ�WKH�
OLNHOLKRRG�RI�FRQYLFWLRQ�DIWHU�WULDO�´���0RUHRYHU��WKH�&RXUW�UHSHDWHGO\�QRWHG WKDW�WKH�HUURU�KHUH�LV�
³SUHFLVHO\�>WKH@�NLQG´�FRQIURQWHG�LQ�+LOO��,G��DW����7KH�&RXUW�FRQFOXGHG E\�KROGLQJ�WKDW�/HH�KDV�
VDWLVILHG�WKH�+LOO WHVW��,G��DW�����³>:@H�FRQFOXGH�/HH�KDV�GHPRQVWUDWHG�D�µUHDVRQDEOH�SUREDELOLW\�
WKDW��EXW�IRU�>KLV@�FRXQVHO¶V�HUURUV��KH�ZRXOG�QRW�KDYH�SOHDGHG�JXLOW\�DQG�ZRXOG�KDYH�LQVLVWHG�RQ�
JRLQJ�WR�WULDO�¶´���TXRWLQJ�+LOO������8�6��DW�����

7KH�GLVVHQW�LQ�-DH�/HH DUJXHG WKDW WKH�&RXUW�DQQRXQFHG�D�³QRYHO�VWDQGDUG�IRU�SUHMXGLFH�DW�
WKH�SOHD�VWDJH�´�E\�QRW�UHTXLULQJ�D�GHIHQGDQW�WR�HVWDEOLVK�WKDW�KH�ZRXOG�KDYH�EHHQ�EHWWHU�RII�LQ�WKH�
HQG�KDG�KLV�FRXQVHO�QRW�HUUHG��-DH�/HH�������:/����������DW�����7KRPDV��-��GLVVHQWLQJ���+LOO��
KRZHYHU� KDV�ORQJ�PHDQW�WKDW�D�GHIHQGDQW�QHHG�QRW�GHPRQVWUDWH�WKDW�WKDW�WKH�RXWFRPH�ZRXOG�KDYH�
EHHQ�GLIIHUHQW�ZKHUH�WKH�SUHMXGLFH�LV�WKH�IRUIHLWXUH�RI�³D�MXGLFLDO�SURFHHGLQJ�WR�ZKLFK�KH�ZDV�
RWKHUZLVH�HQWLWOHG�´�5RH�Y��2UWHJD�)ORUHV������8��6������������������

7KDW�/HH LV�QRW�D�QHZ�UXOH��DQG�WKHUHIRUH�DSSOLHV�UHWURDFWLYHO\� LV�DOVR�VXSSRUWHG�E\�WKH�
FDVH�ODZ�ILQGLQJ�WKDW�WKH�SUHMXGLFH�LQTXLUHV�LQ�)U\H DQG�/DIOHU�DOVR GR�QRW�HVWDEOLVK�D�QHZ�UXOH�RI�
FRQVWLWXWLRQDO�ODZ��6HH�,Q�UH�*UDKDP������)��G���������������WK &LU�������� *DOODJKHU�Y��8QLWHG�
6WDWHV� ����)��G���������±�����G�&LU�������� :LOOLDPV�Y��8QLWHG�6WDWHV� ����)��G������������WK�
&LU�������� %XHQURVWUR�Y��8QLWHG�6WDWHV� ����)��G��������������WK�&LU�������� ,Q�UH�.LQJ� ����
)��G��������������WK�&LU�������� +DUH�Y��8QLWHG�6WDWHV� ����)��G�����������������WK�&LU��
������ ,Q�UH�3HUH]� ����)��G���������±������WK�&LU���������1HYHUWKHOHVV��FKDQJHV�LQ�WKH�&RXUW¶V�
FRPSRVLWLRQ�DQG�RWKHU�IDFWRUV�FDQ�DIIHFW�ZKHWKHU�WKH�&RXUW�ZLOO�ODWHU�GHFLGH�WKDW�D�GHFLVLRQ�
DSSOLHV�UHWURDFWLYHO\��6HH��H�J���&KDLGH]������8�6�������KROGLQJ�WKDW�3DGLOOD GLG�QRW�DSSO\�
UHWURDFWLYHO\�DIWHU�-XVWLFH�6WHYHQV�UHWLUHG����

,,,�� ,668(6�127�5($&+('�%<�7+(�&2857

$� (VWDEOLVKLQJ�3UHMXGLFH�E\�'HPRQVWUDWLQJ�'HIHQVH�&RXQVHO�&RXOG�+DYH�
1HJRWLDWHG�D�%HWWHU�3OHD 'HDO

,Q�-DH�/HH��WKH�&RXUW�H[SUHVVO\�UHVHUYHG�WKH�TXHVWLRQ�RI�ZKHWKHU�D�SHWLWLRQHU�FRXOG�
HVWDEOLVK�SUHMXGLFH�E\�SURYLQJ�WKDW�GHIHQVH�FRXQVHO�FRXOG�KDYH�QHJRWLDWHG�D�SOHD�WKDW�ZRXOG�KDYH�
EHHQ�VDIHU�IRU�LPPLJUDWLRQ�SXUSRVHV� 7KH�&RXUW�VWDWHG�

/HH�DOVR DUJXHV�WKDW�KH�FDQ�VKRZ�SUHMXGLFH�EHFDXVH��KDG�KLV�DWWRUQH\ DGYLVHG�KLP�
WKDW�KH�ZRXOG�EH�GHSRUWHG�LI�KH�DFFHSWHG�WKH�*RYHUQPHQW¶V SOHD�RIIHU��KH�ZRXOG�
KDYH�EDUJDLQHG�IRU�D�SOHD�GHDO�WKDW�GLG�QRW UHVXOW�LQ�FHUWDLQ�GHSRUWDWLRQ��*LYHQ�RXU�
FRQFOXVLRQ�WKDW�/HH FDQ�VKRZ SUHMXGLFH�EDVHG�RQ�WKH�UHDVRQDEOH�SUREDELOLW\�WKDW�
KH�ZRXOG�KDYH�JRQH�WR�WULDO��ZH�QHHG�QRW�UHDFK�WKLV�DUJXPHQW�
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-DH�/HH�������:/����������DW���Q��� 1RWDEO\��WKH�GLVVHQW�ZRXOG�KDYH�KHOG�WKDW�VXFK�D�VKRZLQJ�
GRHV�QRW�GHPRQVWUDWH�SUHMXGLFH�EHFDXVH�D�GHIHQGDQW�KDV�QR�ULJKW�WR�D�SOHD�RIIHU��,G��DW����
�7KRPDV��-��GLVVHQWLQJ��

7KDW�EHLQJ�VDLG��SUDFWLWLRQHUV�VKRXOG�EH�DZDUH�WKDW�WKUHH�FLUFXLWV�KDYH�KHOG�WKDW�D�
GHIHQGDQW�HVWDEOLVKHV�SUHMXGLFH�LI�WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�GHIHQGDQW�FRXOG�
KDYH�QHJRWLDWHG�D�SOHD�DJUHHPHQW�WKDW�GLG�QRW�DIIHFW�KLV�LPPLJUDWLRQ�VWDWXV� 8QLWHG�6WDWHV�Y��
6ZDE\������)��G������������WK�&LU���������8QLWHG�6WDWHV�Y��5RGULJXH]±9HJD������)��G������
���±�����WK�&LU���������.RYDFV�Y��8QLWHG�6WDWHV������)��G�������±�����G�&LU���������7KHUH�LV�
DUJXDEO\�DXWKRULW\�LQ�WKH�7HQWK�&LUFXLW�DOVR�WR�VXSSRUW�WKH�DUJXPHQW�WKDW�WKH�&RXUW�UHVHUYHG�LQ�
IRRWQRWH����6HH�8QLWHG�6WDWHV�Y��0R\D������)��G���������������WK�&LU������� �QRWLQJ�LQ�D�QRQ�
LPPLJUDWLRQ�FDVH�WKH�ODFN�RI�HYLGHQFH�WR�VXSSRUW�DQ�DUJXPHQW�WKDW�DQ�DOWHUQDWLYH�SOHD�ZRXOG�
KDYH�EHHQ�DYDLODEOH��

&RQFUHWHO\��D�GHIHQGDQW�FDQ�HVWDEOLVK�SUHMXGLFH�E\�VKRZLQJ�WKDW�WKH�SURVHFXWLRQ�RIIHUHG�
DOWHUQDWLYH�SOHDV�WKDW�ZRXOG�KDYH�DYRLGHG�WKH�LPPLJUDWLRQ�FRQVHTXHQFH�DW�LVVXH��$OWHUQDWLYHO\��D
GHIHQGDQW�FDQ�HVWDEOLVK�SUHMXGLFH�E\�RIIHULQJ�HYLGHQFH�WKDW�RWKHU�GHIHQGDQWV�IDFLQJ�VLPLODU�
FKDUJHV�UHFHLYH�DOWHUQDWH�SOHD�RIIHUV�WKDW�ZRXOG�QRW�KDYH�PDGH�WKHP�UHPRYDEOH��6HH�8QLWHG�
6WDWHV�Y��5RGULJXH]±9HJD������)��G�DW������,I�WKH�QDWXUH�RI�WKH�KDUP��IRU H[DPSOH��ZDV�WKDW�D�
FRXUW¶V�RQH�\HDU�VHQWHQFH�PDGH�WKH�FRQYLFWLRQ�DQ�DJJUDYDWHG�IHORQ\��WKHQ�SUHVXPDEO\�HYLGHQFH�
WKDW�WKH�FRXUW�SURYLGHV�VKRUWHU�VHQWHQFHV�IRU�WKH�VDPH�RIIHQVH�ZRXOG�HVWDEOLVK�SUHMXGLFH�WRR���

3UDFWLFH�7LS

7KH�WZR�WKHRULHV�RI�SUHMXGLFH±����WKH�GHIHQGDQW�ZRXOG�KDYH�RSWHG�IRU�D�WULDO�RU�����WKH
GHIHQGDQW�ZRXOG�KDYH�VRXJKW�DQ�DOWHUQDWLYH�SOHD²DUH�QRW�PXWXDOO\�H[FOXVLYH��7KDW�LV��D�
QRQFLWL]HQ�GHIHQGDQW¶V�³SDUWLFXODU�HPSKDVLV´�RQ�DYRLGLQJ�LPPLJUDWLRQ�FRQVHTXHQFHV�FDQ�EH�
VXIILFLHQW�WR�VKRZ�WKDW�WKH�GHIHQGDQW�ZRXOG�KDYH�UHMHFWHG�WKH�SOHD�RIIHU��+LOO������8�6��DW������
+LOO�KDV�ORQJ�PHDQW�WKDW�D�GHIHQGDQW�QHHG�QRW�GHPRQVWUDWH�WKDW�WKDW�WKH�RXWFRPH�ZRXOG�KDYH�EHHQ�
GLIIHUHQW�ZKHUH�WKH�SUHMXGLFH�LV�WKH�³GHQLDO�RI�WKH�HQWLUH�MXGLFLDO�SURFHHGLQJ�������WR�ZKLFK�KH�KDG�D�
ULJKW�´�5RH�Y��2UWHJD�)ORUHV������8��6��������������������7KLV�XQGHUVWDQGLQJ�RI�+LOO�PHDQV�WKDW�D�
IDFWILQGHU�VKRXOG�QRW�HYDOXDWH�D�GHIHQGDQW¶V�DWWHPSW�WR�VKRZ�SUHMXGLFH�LQ�WHUPV�RI�LWV�LPSDFW�RQ�
DQ�RXWFRPH�ZKHUH�WKH�GHIHQGDQW�KDV�VKRZQ�WKDW�LPPLJUDWLRQ�FRQFHUQV�DUH�ZKDW�OHG�D�GHIHQGDQW�
WR�DFFHSW�D�SOHD�UDWKHU�WKDQ�JR�WR�WULDO��1HYHUWKHOHVV��ZKLOH�HVWDEOLVKLQJ�SUHMXGLFH�E\�VKRZLQJ�WKH�
SRVVLELOLW\�RI�DQ�DOWHUQDWLYH�SOHD�GHDO�ZDV�QRW�VSHFLILFDOO\�HQGRUVHG�E\�-DH /HH��D�GHIHQGDQW�
VKRXOG�SURYLGH�VXFK�HYLGHQFH�ZKHUH�SRVVLEOH�WKDW�WKHUH�ZDV�D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�
GHIHQGDQW�FRXOG�KDYH�SOHG�WR�D�GLVSRVLWLRQ�WKDW�ZRXOG�QRW�KDYH�DGYHUVH�LPPLJUDWLRQ�
FRQVHTXHQFHV�RU�VXFK�VHYHUH�DGYHUVH�FRQVHTXHQFHV��H�J���D�SOHD WKDW�ZRXOG�KDYH�HQDEOHG�WKH�
GHIHQGDQW�WR�DSSO\�IRU�/35�FDQFHOODWLRQ RI�UHPRYDO��

%� ,PSDFW�RI�-XGLFLDO�:DUQLQJV�RQ�'HPRQVWUDWLQJ�3UHMXGLFH

$�PDMRULW\�RI�VWDWHV�UHTXLUH�D�FRXUW�WR�ZDUQ�GHIHQGDQWV�DERXW�SRWHQWLDO�LPPLJUDWLRQ�
FRQVHTXHQFHV�EHIRUH�DFFHSWLQJ�D�SOHD��6HH�.HVVHOEUHQQHU�DQG�5RVHQEHUJ��,PPLJUDWLRQ�/DZ�DQG�
&ULPHV��$SSHQGL[�$��7KRPVRQ�5HXWHUV��������OLVWLQJ�VWDWH�SURYLVLRQV���$W�WKH�RUDO�DUJXPHQW��
-XVWLFH�.HQQHG\�DVNHG�DERXW�WKH�LPSDFW�RQ�SUHMXGLFH�RI�VXFK�ZDUQLQJ�VWDWXWHV�RU�FRXUW�UXOHV��
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7UDQVFULSW�RI�2UDO�$UJXPHQW�DW������-DH�/HH�Y��8QLWHG�6WDWHV������8�6��BBBB���������1R����������
,Q�ZKDW�DSSHDUV�WR�EH�D�UHVSRQVH�WR�-XVWLFH�.HQQHG\¶V�FRQFHUQ��WKH�&RXUW�REVHUYHG LQ�D�IRRWQRWH���

6HYHUDO�FRXUWV�KDYH�QRWHG�WKDW�D�MXGJH¶V�ZDUQLQJV�DW�D�SOHD�FROORTX\�PD\�
XQGHUPLQH�D�FODLP�WKDW�WKH�GHIHQGDQW�ZDV�SUHMXGLFHG�E\�KLV�DWWRUQH\¶V�PLVDGYLFH��
6HH��H�J���8QLWHG�6WDWHV�Y��1HZPDQ������)��G�������������'�&��&LU���������8QLWHG�
6WDWHV�Y��.D\RGH������)���G���������±������WK�&LU���������8QLWHG�6WDWHV�Y��
$NLQVDGH����� )��G������������WK�&LU��������%R\G�Y��<XNLQV�����)HG��$SS[�������
������WK�&LU�������� 7KH�SUHVHQW FDVH�LQYROYHV�D�FODLP�RI�LQHIIHFWLYHQHVV�RI�
FRXQVHO�H[WHQGLQJ�WR�DGYLFH VSHFLILFDOO\�XQGHUPLQLQJ�WKH�MXGJH¶V�ZDUQLQJV�
WKHPVHOYHV��ZKLFK�WKH GHIHQGDQW�FRQWHPSRUDQHRXVO\�VWDWHG�RQ�WKH�UHFRUG�KH�GLG�
QRW�XQGHUVWDQG� 7KHUH�KDV�EHHQ�QR�VXJJHVWLRQ�KHUH�WKDW�WKH�VHQWHQFLQJ�MXGJH¶V
VWDWHPHQWV�DW�WKH�SOHD�FROORTX\�FXUHG�DQ\�SUHMXGLFH�IURP�WKH�HUURQHRXV DGYLFH�RI�
/HH¶V�FRXQVHO�

-DH�/HH�������:/����������DW����Q�����

1RWKLQJ�LQ�WKH�IRRWQRWH�RU�GHFLVLRQ�PHDQV�WKDW�D�SHUVRQ�FDQQRW�HVWDEOLVK�SUHMXGLFH�DIWHU�
KDYLQJ�UHFHLYHG�D�ZDUQLQJ�IURP�D�MXGJH�RU�KDYLQJ�VLJQHG�D�SOHD�DJUHHPHQW�DFNQRZOHGJLQJ�WKH�
SRVVLELOLW\�RI�UHPRYDO��8QOLNH�MXGLFLDO�ZDUQLQJV�DERXW�WKH�OHQJWK�RI�D�SRVVLEOH�FULPLQDO�VHQWHQFH��
LPPLJUDWLRQ�ZDUQLQJV�JHQHUDOO\�ODFN�WKH�VSHFLILFLW\�WR�FRXQWHUDFW�DQ�DWWRUQH\¶V�PLVDGYLFH��6HH
$NLQVDGH������)��G�DW������GLVWLQJXLVKLQJ�EHWZHHQ�VSHFLILFLW\�RI�FULPLQDO�SXQLVKPHQW�LQ�)HG��5��
&ULP��3�����ZDUQLQJV�DQG�JHQHUDOLW\�RI�LPPLJUDWLRQ�ZDUQLQJV���5RGULJXH]�9HJD������)��G�DW�����
�VDPH���6ZDE\������)��G�DW���������VDPH���,Q�DGGLWLRQ��HYHQ�LI�WKH�&RXUW¶V�IRRWQRWH�ZHUH�WR�EH�
UHDG�WR�EH�DQ�HQGRUVHPHQW�RI�ORZHU�FRXUW�UXOLQJV�LQGLFDWLQJ�WKDW�D�MXGLFLDO�ZDUQLQJ�FRXOG�
XQGHUPLQH�D�SUHMXGLFH�FODLP��WKH�&RXUW¶V�ODQJXDJH�WKDW�ZDUQLQJV�³PD\´�DIIHFW�D�SUHMXGLFH�
GHWHUPLQDWLRQ�VKRZV�WKH�&RXUW�FHUWDLQO\�GLG�QRW�LQWHQG�WR�FUHDWH�D�SHU�VH UXOH�

7KH�7KLUG�&LUFXLW�DSSHDUV�WR�KDYH�UHDFKHG�D�GLIIHUHQW�FRQFOXVLRQ�LQ�KROGLQJ�WKDW�D�
GHIHQGDQW�FRXOG�QRW�VKRZ�SUHMXGLFH�ZKR�DFNQRZOHGJHG�LQ�D�5XOH����FROORTX\�WKDW�KH�ZRXOG�KDYH�
SOHG�JXLOW\�HYHQ�LI�UHPRYDO�ZHUH�DXWRPDWLF��8QLWHG�6WDWHV�Y��)D]LR�����)��G������������G�&LU��
�������3UDFWLWLRQHUV�LQ�WKH�7KLUG�&LUFXLW�VKRXOG�DUJXH�WKDW�WKH�)D]LR &RXUW�ZDV�QRW�LQWHQGLQJ�WR�
FUHDWH�D�SHU�VH UXOH�LQ�OLJKW�RI�&RXUW¶V�UHSHDWHG�ZDUQLQJV�WKDW�SUHMXGLFH�GHWHUPLQDWLRQV�UHTXLUH�D�
³FDVH�E\�FDVH�H[DPLQDWLRQ´�RI�WKH�³WRWDOLW\�RI�WKH�HYLGHQFH�´�-DH�/HH�������:/����������DW���
�TXRWLQJ�:LOOLDPV�Y��7D\ORU������8�6�������������������6WULFNODQG������8�6��DW�������

3UDFWLFH�7LS

$�VWDWH�RU�WKH�8QLWHG�6WDWHV�LV�OLNHO\�WR�FLWH�WR�IRRWQRWH���WR�GHIHDW�D�QRQFLWL]HQ¶V�DWWHPSW�
WR�GHPRQVWUDWH�SUHMXGLFH�ZKHUH�D�FRXUW�SURYLGHG�D�JHQHUDO�LPPLJUDWLRQ�ZDUQLQJ��,Q�UHVSRQVH��D�
SHWLWLRQHU�VKRXOG�UDLVH�ERWK�OHJDO�DQG�IDFW�VSHFLILF�DUJXPHQWV�WR�GHPRQVWUDWH�SUHMXGLFH�WR�WKH�
GHIHQGDQW�QRWZLWKVWDQGLQJ�D�MXGLFLDO�ZDUQLQJ��$�MXGJH�DQG�GHIHQVH�FRXQVHO�KDYH�GLVWLQFW�UROHV�LQ�
WKH�FULPLQDO�MXVWLFH�SURFHVV�DQG�WKHUH�DUH�GLVWLQFW�FRQVWLWXWLRQDO�SURYLVLRQV�XQGHUO\LQJ�WKHLU�
UHVSHFWLYH�UROHV��$�MXGJH�LV�D�QHXWUDO�DUELWHU�ZKLOH�DQ�DWWRUQH\�LV�WKH�GHIHQGDQW¶V�DGYRFDWH��7KH�
ZDUQLQJ�WKDW�D�MXGJH�SURYLGHG�LV�URRWHG�LQ�WKH�)LIWK�$PHQGPHQW¶V�GXH�SURFHVV�FODXVH��ZKLFK�
UHTXLUHV�WKDW�D�GHIHQGDQW¶V�SOHD�EH�NQRZLQJ�DQG�YROXQWDU\��%R\NLQ�Y��$ODEDPD����� 8�6�������
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���������������%\�FRQWUDVW��DQ�DWWRUQH\¶V�REOLJDWLRQ�LV�SDUW�RI�D�GHIHQGDQW¶V�6L[WK�$PHQGPHQW�
ULJKW�WR�FRXQVHO��$�MXGJH�ZLOO�QRW�NQRZ�ZKHWKHU�WKH�GHIHQGDQW�LV�D�QRQFLWL]HQ��LQFOXGLQJ�KLV�RU�
KHU�VSHFLILF�LPPLJUDWLRQ�VWDWXV�DQG�UHOLHI�RSWLRQV��DQG�ZLOO�QRW�NQRZ�KRZ�PXFK�WKH�LPPLJUDWLRQ�
FRQVHTXHQFHV�PD\�PDWWHU�WR�DQ�LQGLYLGXDO�GHIHQGDQW��$�JHQHULF�ZDUQLQJ�IXOILOV�D�MXGJH¶V�
REOLJDWLRQ��6HH )HG��5��&ULP��3������7KHVH�DUJXPHQWV�VXSSRUW�WKH�YLHZ�WKDW�JHQHUDOO\�D�MXGJH¶V�
ZDUQLQJ�ZLOO�QRW�PLWLJDWH�WKH�SUHMXGLFH�IURP�PLVDGYLFH��1HYHUWKHOHVV��EHVW�SUDFWLFH�ZRXOG�GLFWDWH�
SURYLGLQJ�DV�PXFK�VSHFLILF�HYLGHQFH�DV�SRVVLEOH�WR�VKRZ�WKDW�DYRLGLQJ�LPPLJUDWLRQ�
FRQVHTXHQFHV�ZDV�WKH�NH\�IDFWRU�LQ�D�GHIHQGDQW¶V�ZLOOLQJQHVV�WR�HQWHU�D�SOHD��7KH�OHVVHU�WKH�
HYLGHQFH�RI�D�GHIHQGDQW¶V�FRQFHUQ�DERXW�LPPLJUDWLRQ�FRQVHTXHQFHV�WKH�JUHDWHU�WKH�OLNHOLKRRG�
WKDW�D�ZDUQLQJ�ZLOO�GHIHDW�SUHMXGLFH��6HH�8QLWHG�6WDWHV�Y��)D]LR������)��G�DW������Q����GHVFULELQJ�
GHIHQGDQW¶V�IDLOXUH�WR�WHVWLI\�DV�XQGHUPLQLQJ�SUHMXGLFH�FODLP���'RFXPHQWLQJ�WKH�H[WHQW�RI�WKH�
FRQFHUQ��DV�0U��/HH�GLG� PD\�EH�WKH�GLIIHUHQFH�EHWZHHQ�ZLQQLQJ�DQG�ORVLQJ�WKH�FDVH�


